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CASES 


BEFORE    THE 


VICE-CHANCELLOR. 


Between  ROBERT  KNIGHT,  Esq.  GEORGIANA 

KNIGHT    an    Infant,   by   the   said    ROBERT 

KNIGHT  her  Father  and  next  Friend ;  HENRY 

RALEGH  KNIGHT,  Esq.  CHARLES  RALEGH 

KNIGHT  an  Infant  (a)  ;   CHARLES  FULLER. 

E8q.and  JANE  hisWife;  FRANCES  ELIZABETH 

KNIGHT,  Spinster,  JULIA  KNIGHT  an  Infant, 

and  CAROLINE  EMILY  KNIGHT  an   Infant, 

by  HENRY  RALEGH  KNIGHT  their  Father  and 

next  Friend      -----    Plaintiffs ; 

And  ^     1819. 

HENRY  CHARLES  KNIGHT  an  Infant,  Defendant.     """T        ' 

15th  Januaiy. 

The  Bill  stated.  That  the  Right  honourable  R(Aert  ^  Demurrer 
late  Earl  of  Catherlough.  Viscount  Barreh  and  Baron  '^^!*^\''^7' 
Luxborough,  of  Shannon,  in  the  Kingdom  of  Ireland,   .  _g_^T    /  A 

(«)  No  next  Friend  to  the     Copy,  it  appeared,  a   next   ^<f'w»»<wy  of 
Infant  was  named  in  ttie  Brief.     Friend  was  named.  IVitneues,  on  tie 

but  on  reference  to  the  Office  ground  of  Fact* 

ducotered  tmce 
tkeJUmg  of  the  Original  Bill,  but  not  stating  lokU  thtte  Faet$  were,  could 
not  he  sustained. 
Vol.  IV.  B 
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1819, 

.Knight 
and  others 

V, 

Knight. 


deceased,  being  seised  in  fee  of  several  Manors  and 
Hereditaments,  made  his  Will,  11th  day  of  Februartf 
1772,  and  thereby,  subject  and  charged  as  in  the  Will 
mentioned,  the  Testator  gave  and  devised  to  Sir  Harry 
Burrard,  William  Snell,  Esq.  and  William  Jacamb,  Esq. 
and  their  Heirs,  all  his  Manors,  Messuages,  Farms, 
Lands,  Tenements  and  Hereditaments,  in  the  Counties 
of  Warwick,  Lincoln,  Middlesex,  Montgomery,  Salop, 
Flint,  Chester,  and  IVoreester,  with  their  Appurtenances ; 
to  hold  the  same  unto  the  said  Sir  Harry  Burrard, 
William  Snell,  and  William  Jacomb,  and  their  Heirs, 
to  the  use  of  said  Robert  Knight,  therein  called  his  Son 
or  reputed  Son,  begotten  on  the  Body  of  Jane  Davies, 
for  his  life,  without  Impeachment  of  Waste ;  with  re- 
mainder to  the  use  of  the  said^ir  Harry  Burrard, 
William  Snell,  and  William  Jacomb,  and  their  Heirs, 
during  the  life  of  said  Robert  Knight,  in  Trusty  to  sup- 
port the  contingent  Uses  and  Estates  thereinafter 
devised ;  with  remainder  to  the  use  of  the  first  and  every 
other  Son  of  the  Body  of  said  Robert  Knight,  in  Tail  Male ; 
with  remainder  to  the  use  of  the  Plaintiff  Henry  Ralegh 
Knight,  therein  called  the  Testator's  Son,  or  reputed 
Son,  begotten  on  the  Body  of  said  Jane  Davies,  for  his 
life,  without  Impeachment  of  Waste ;  with  remainder 
to  the  use  of  last-named  Trustees  and  their  Heirs  during 
the  life  of  the  Plaintiff  Henry  Ralegh  Knight,  in  Trust, 
to  support  the  contingent  Uses  and  Estates  thereinafter 
devised ;  with  remainder  to  the  use  of  the  first  and 
every  other  Son  of  the  Body  of  the  said  Henry  Ralegh 
Knight,  in  Tail  Male ;  with  remainder  to  the  use  of  all 
and  every  the  Son  and  Sons  of  the  Body  of  the  said 
Testator  on  the  Body  of  said  Jane  Davies,  begotten  or 
to  be  begotten,  provided  the  same  should  be  bom  in 
his  said  Testator's  life-time*   or  within  nine  months 
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next  aflber  his  decease,  in  Tail  Male:  with  remainder  to  ^^IQ' 

Plaintiff  Jane  Fuller,  in  said  Will  called  Jane  Davies, 
otherwise  Knight,  (and  therein  called  the  Daughter  or      ^  othert 
reputed  Daughter  of  the  Body  of  said  Testator,  on  the  ^ 

Body  of  said  Jane  Dames  begotten,)  for  her  Life,  with-       Kmiqht. 
out  Impeachment  of  Waste;  remainder  to  the  use  of 
the  aforesaid  Trustees  and  their  Heirs  during  the  life 
of  the  Plaintiff  Jane  Fuller ^  in  Trust,  to  preserve  the 
coatingent  Uses  and  Estates  thereinafter  devised ;  with 
remainder    to   the    use   of  the  first   and  every  other 
Son  of  the  Body  of  the  Plaintiff  Jane  Fuller ^  succes- 
sively in  Tail  Male ;  with  remainder  to  the  use  of  the  first 
and  every  other  Daughter  of  the  Body  of  said  Robert 
Knight f  successivdiy,  acccnrding  to  their  respective  seni- 
orities, in  Tail  Male;  with  remainders  over: — That  said 
Robert  Earl  of  Catherhugh  executed  a  Codicil  to  his  said 
Will,  bearing  date  the  24th  day  of  February  1772,  and 
thereby,  after  reciting  that  he  had  agreed  with  Newsame 
Peere,  Esq.  for  the  purchase  of  an  Estate  situate  in  the 
County  of  Warwick,  and  directing  that  the  Purchase 
should  be  completed,  and  the  Estate  conveyed  to  the 
Uses  in  his  said  Will  contained,  concerning  the  Manors 
and  other  Hereditaments  thereby  devised,  did  in  all 
other    respects    ratify    and   confirm  his  said  Will: — 
That  said  Testator  departed  this  life  on  or  about  the 
30th  day  of  March  1772,  without  having  revoked  or 
altered  his  said  Will,  except  as  same  is  altered   by 
said  Codicil,  and  without  having  revoked  or  altered 
the  said  Codicil,  leaving  sdd  Robert  Knight,  Plaintiff, 
Henry  Ralegh    Knight,    Plaintiff,    Jane  Fuller,   then 
Jane  Knight,  and  Henrietta  Matilda  Knight,  his  only 
Chikbea  or  reputed  Children  by  the  said  Jane  Davies, 
him    surviving : — ^That    said    Robert    Knight,    on    ot 
about  the  12th  day  of  June  1791,  intermarried  with 
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KWIGHT 

and  cnhen 

V. 

Kkight. 


the  Honourable  Frances  Dormer ^  Spinster,  now  Framtes 
Knight,  his  Wife;  and  there  was  Issue  between  them, 
one  son  only,  named  Harry  Kmgki,  who  hath  since 
died  an  Infant  and  without  Issue,  and  two  Daughters, 
now  lining,  namely.  Plaintiff  Frances  Elizabeth  Knight, 
who  hath  attained  her  age  of  twenty-one  years,  and 
Plaintiff  Georgiana  Knight,  and  no  other  Child ;  and 
Plaintiff  Jane  Fuller,  then  Jane  Knight,  intermarried 
with  Benjamin  Band  Hapkms,  Esq.  and  said  Benjamin 
Bond  Hopkins  hath  since  departed  this  life  without 
Issue  by  Plaintiff  Jane  Fuller;  and  said  Plaintiff  Jane 
Fuller,  then  Jane  Hopkins,  afterwards  intermarried  with 
and  is  now  the  Wife  of  Plaintiff  Charles  Fuller,  and 
there  is  no  Issue  by  Plaintiff  Jane  Fi/Z/lrr:— That 
Plaintiff  Henry  Ralegh  Knight  some  time  since  mar- 
ried, and  hath  Issue  by  the  said  Marriage,  Plaintiff 
Charles  Ralegh  Knight,  his  only  son,  and  Plaintiffs 
Julia  Knight  and  Caroline  Emily  Knight: — ^That  in 
or  about  the  year  1804,  differences  arose  between  said 
Robert  Knight  and  said  Frances  his  Wife,  and  thereupon 
they  agreed  to  live  separate  and  apart  from  each  other, 
and  not  to  cohabit  together,  and  that  accordin^y,  by 
an  Indenture  bearing  date  the  4th  day  of  July  1804, 
and  made  and  duly  executed  by  and  between  said 
Robert  Knight  and  said  Frances  his  Wife  of  the  one 
part;  and  the  Right  honourable  Charles  Lord  Dormer, 
Baron  of  Wenge,  in  the  County  of  Bucks,  of  the  other 
part;  reciting,  among  other  things,  the  aforesaid  Agree- 
ment between  said  Robert  Knight  and  Frances  his  Wife, 
to  live  separate,  and  not  to  cohabit  together ;  and  that 
for  making  a  competent  provision  for  said  Frances 
Knight  during  such  Separation,  said  Robert  Knight  had 
agreed  as  thereinafter  mentioned :  It  was  among  other 
things  witnessed,  that  said  Plaintiff  JioAer/  Kfdght  did 
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covenant  with  said  Charles  Lord  Dormer,  that,  he  said 
Plaintiff  Robert  Knight  would  yearly  pay  and  allow^ 
unto  said  Charles  Lord  Dormer,  his  Executors  and  Ad- 
ministrators,  during  the  joint  lives  of  said  Plaintiff 
Robert  Knight,  and  Frances  his  Wife,  one  Annuity  of 
800/.,  the  payment  of  which  Annuity  was  secured  as 
in  said  Indenture  mentioned;  which  Annuity  of  800/. 
was  aflerwai*ds  reduced  to  an  Annuity  of  400/.  by 
virtue  of  the  Provisions  contained  in  a  Deed  of  De- 
feazance,  bearing  even  date  with  the  now  stating 
Indenture;  and  it  was  by  the  now  stating  Indenture 
Declared  and  Agreed^  that  said  Annuity  of  800  /.  was 
secured  and  limited  to  said  Cliarles  Lord  Dormer  upon 
Trust,  and  to  the  intent  that  said  Charles  Lord  Dormer, 
his  Executors,  Administrators  or  Assigns,  should  pay, 
apply,  and  dispose  of  the  same  for  such  purposes 
as  she  the  said  Frances  Knight  should  from  time  to 
time  (notwithstanding  her  Coverture)  appoint,  and  for 
want  of  such  appointment,  into  her  own  hands  for  her 
sole  and  separate  Support  and  Maintenance,  with  a 
Proviso  for  preventing  said  Frances  Knight  from  en- 
deavouring to  compel  the  said  Plaintiff  Robert  Knight 
to  cohabit  with  her,  or  pay  and  allow  her,  while  they 
lived  separate,  any  sum  of  Money,  except  the  aforesaid 
Annual  Sum  of  800/.  which  hath  been  since  reduced 
as  aforesaid,  or  occasion  to  him  any  further  or  other 
expense : — ^That  ever  since  the  aforesaid  Agreement  for 
Separation  took  place  between  the  said  Plaintiff  Robert 
Knight,  and  said  Frames  his  Wife,  in  said  year  1804, 
they  have  lived  separate  and  apart  from  each  other, 
and  have  not  at  any  time  since  cohabited  together ;  and 
said  Plaintiff  Robert  Knight  has  not  at  any  time  since 
said  Separation  took  place  had  access  to  his  said  Wife, 
nor  been  in  her  company  or  presence,  either  alone  or 
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together  with  any  other  person  or  perBons,  but  they 
hare  continued  to  live  apart  upon  the  terms  expressed 
in  the  herein  stated  Indenture  of  Separation,  as  altered 
by  said  Indenture  of  Defeasance,  of  even  date  there- 
with : — That  on  or  aboat  the  7th  day  of  October,  in  the 
year  1813,  said  Francei  Kn^ht  brought  forth  and  was 
delivered  of  a  Male  Child,  being  the  Defendant  herein- 
after named: — ^That  said  Frances  Knight  did  on  or 
about  the  21st  day  of  May  18149  procure  said  Child  to 
be  baptized  and  registered  in  the  Parish  Church  of  the 
Parish  of  St.  Mary-le-Bane  in  the  County  of  Middlesex, 
by  the  name  of  Henry  Charles;  and  that  in  the  Register 
of  Baptisms  of  said  Parish,  the  Baptism  of  said  Child 
is  registered  in  the  words  and  figures,  or  to  the  purport 
and  effect  following ;  (that  is  to  say)  Baptisms  solem- 
nized in  the  Parish  of  St.  Mary-le-Bone  in  the  County 
of  Middlesex,  in  the  year  1814 : 

When  Baptiud.        Child^t  ChriHian     Parents  Christian        Surname, 

Name*  Karnes. 

1814:  May  31.  -  Henr  Charles  -  Chas.  &  Honor.1  ir^jj-ij* 

Frances  /       ° 

Abode.  Quality  f  Trade,  or      By  whom  the  Bom. 

ProfesfioH,  Ceremony  kos 

performed, 

St.  Mary-lc-Done.  Esquire.  Rev.  Dr.  Heslop.  7th  Oct.  1813. 

That  f  aid  Child  has  been,  and  is  called  or  known  by 
the  name  of  Henry  Charles  Knight ;  and  the  said  Henry 
Charles  Knight  is  now,  or  late  was  residing  with  said 
Frances  Knight,  at  or  near  Gerard's  Cross,  in  the  County 
of  Bucks : — That  under  and  by  virtue  of  said  Will  and 
Codicil  of  said  Robert  Earl  of  Catherhugh  (and  of  a 
certain  Act  of  Parliament)  directing  a  sale  of  part  of 
the  Hereditaments  devised  by  said  Will  and  Codicil, 
the  Money  arising  from  such  sale  to  be  laid  out  in  the 
purchase  of  Estates,  to  be  settled  to  the  Uses  of  said 
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Will,  the  aforesaid  Hereditaments  of  said  Robert  Eail 
of  Catherlough,  not  directed  to  be  sold  by  said  Act  of 
Parliament,  and  the  Estates  purchased  and  to  be  pur- 
chased with  the  Money  arisen  and  to  arise  from  such 
sale  as  aforesaid,  stand  limited  and  assured  to  the  use  oi 
Plaintiff  Robert  Knight,  for  his  life ;  and,  upon  his  de- 
cease without  issue  Male,  to  the  use  of  Plaintiff  Henry 
Ralegh  Knight,  for  his  life,  with  remainder  to  the  use 
of  Charles  Ralegh  Knight,  in  Tail  Male,  with  remainder 
to  the  use  of  Plaintiff  Jane  Fuller  for  her  life,  with 
remainder  to  the  use  of  her  first  and  other  Sons,  suc- 
cessirely  in  Tail  Male,  with  remainder  to  the  use  of 
Plaintiff  Georgiana  Knight  in  Tail  Male,  with  remainder 
to  Plaintiff  JuUa  Knight  in  Tail  Male,  with  remainder 
to  the  use  of  Caroline  Emily  Knight  in  Tail  Male,  with 
the  ultimate  remainder  to  Plaintiff  Robert  Kfnght  in 
Fee ;  and  Plaintiffs  ought,  according  to  their  respective 
interests  aforesaid,  and  upon  the  happening  of  the 
successive  events  aforesaid,  successively  to  enter  upon 
and  quietly  enjoy  the  aforesaid  Hereditaments. 


1819. 

Knight 
and  others 
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The  Bill  then  charged,  tliat  Defendant  gives  out  and 
pretends  that  he  is  lawful  Son  of  the  body  of  Plaintiff 
Robert  Knight,  by  said  Frances  Knight  his  Wife,  and  as 
such  entitled  to  an  EstateTail  in  the  aforesaid  Heredita- 
ments, prior  and  in  preference  to  the  Plaintiffs ;  whereas 
Plaintiffs  expressly  charge,  that  Defendant  is  not  the 
Son  of  Plaintiff,  said  Robert  Knight  \  and  that  said 
Robert  Knight  had  no  access  to,  nor  with,  nor  in  the 
presence  of  said  Frances  Knight,  within  the  period  of 
ten  months  next  preceding  the  birth  of  said  Defendant, 
nor  at  any  time  since  the  year  1804 :  that  several 
Witnesses,  who  can  prove  the  title  of  Plaintiffs,  are  very 
old  and  infirm,  and   Plaintiffs  are  in  great  danger  of 
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being  depnred  of  dieir  tesdmony  by  their  deaths^  and 
taid  Defendant  threatens,  and  intends  upon  the  death 
of  said  Plaintiff  JZofarf  Kmgki,  to  dispote  the  Right  of 
Haintifi,  and  the  said   sercnd  odier  Parties  imme- 
diatdy  entitled  to  the  said  Estates,  and  the  rereisionary 
Intoest  of  the  saU  Plaintiff  Ral^k  Kmght  thmin, 
and  to  lay  claim  to  tlKm  himself.   And  Plaintiffs  Hemy 
Ralegh  Knight,  Charles  Robert  Kmghi,  Charles  Fuller, 
and  Jam  his  Wife,  and  Frances  Elizabeth  Kmight,  farther 
show,  that  they,  in  or  about  Trinity  Term  1814,  filed 
their  BiU,  stating  and  charging  the  several   matters 
aforesaid,  and  thereby  praying,  as  hereinaft^  is  prayed ; 
bat,  that  nnce  the  close  of  the  execatioo  of  the  Com- 
mission, which  was  issued  and  granted  for  the  purposes 
after  mentioned,  they  have  discoT^ed  divers  Tarious 
and  other  facts  of  which  they  were  then  ignorant,  the 
testimony  whereof  is  very  material  to  be  perpetuated. 


The  Prayer  of  the  Bill  was.  That  Defendant  might 
answer  the  prpnises ;  and  that  the  several  Witnes8es> 
to  prove  Plaintiffs  said  Title  and  the  Matters  aforesaid, 
might  be  examined  omceming  the  same;  and  that  their 
testimonies  might  be  perpetuated  and  recorded  in  this 
Court ;  and  that  one  or  more  Commission  or  Commis- 
sions might  issue  out  of  and  under  the  Seal  of  this 
Court,  for  the  aforesaid  purposes. 

To  this  Bill,  the  (cXkming  Demurrer  was  put  in :-« 

**  This  Defendant  not  confessing,  &c.  doth  demur 
thereto ;  and  for  cause  of  demurrer  says,  that  it  appears 
by  the  said  Plainti&  own  showing  by  their  said  Bill  of 
Complaint,  that  the  said  Plaintiffs  are  not  entitled  to 
the  discovery  or  relief  prayed  by  their  said  Bill  against 
this  Defendant ;  wherefore,  &c." 
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Mr.  Agar^  and  Mr.  Roupell,  in  support  of  the  Demurrer. 

It  may  be  questioned  whether  persons  can  file  two 
Bills  to  perpetuate  testimony;   are  they  to  examine 
Witnesses  examined  before  '^    They  may  have  acquired^ 
by  secret  means,  a  knowledge  of  what  the  Witnesses 
swore,  and  by  tampering  with  them,  may  now  wish  to 
re-examine  them.    The  former  Bill  has  not  all  the  same 
Parties  as  this;  the    new   Parties   are    connected  in 
privity  of  Estate,  and  might,  without  filing  this  Bill« 
have  had  all  the  benefit  of  the  Evidence  taken  on  the 
former  Bill.    They  say,  that  since  the  close  of  the 
Commission  under  the  first  Bill,  they  have  discovered 
divers  various  and  other  Facts  material  to  be  perpetu- 
ated ;  but  they  do  not  say  what  Facts,  or  to  what  they 
mean  to  examine,  or  whom  they  mean  to  examine.    In 
Bartlett  v.  Hawker  (6),  not  reported,  a  Demurrer  to 
such  a  Bill  as  this  was  allowed,  because  the  facts  were 
not  stated  as  to  which  the  Plaintiffs  meant  to  examine 
Witnesses.     On  this  Bill  they  might  go  into  the  widest 
examination  possible.    On  this  part  of  the  case,  they 
cited  Gill  v.  Haytoard  (c),  and  Cresset  v.  Mitton  (d). 


V  ' 

KVIOHT 
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Mr.  Wmgfield,  Mr.  Heald  and  Mr.  WUUs,  contra : — 
It  is  not  necessary  the  Bill  should  state  the  facts  to 


{b)  According  to  the  Re- 
porter's MS.  Note  of  that 
Case,  it  was  argued  on  the  8th 
and  22dofMay  1805;  and  the 
Lord  Chancellor  on  the  first 
argument  observed,  **  That 
great  danger  might  arise  from 
such  Bills,  unless  the  facts  to 
which  the  Plaintiff  wished  to 


examine,  were  particularly 
stated  in  the  Bill ;  **  and  on  that 
•ground,  after  consideration, 
he  ulUmatelv  allowed  the 
Demurrer. 

(c)  1  Vem.  31a. 

(d)  1  Ves.  jun.  449.  S.  C. 
3  Bro.  C.  C.  449. 
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%9ig.         be  exuuned  to;  if  iwlhing  is  to  be  eriMifWHt  to  but 
"  *     dbftt  wUck  is  stated  in  the  Bin,  what  use  is  thore  in 

the  geneisl  interrogatory  as  to  what  the  WitDeas  knows 
OD  the  subject?  It  has  nera  beoi  decided  that  do 
■KMre  than  one  Bill  can  be  filed  to  perpetoate  Testimony. 
Any  person,  howeTor  slender  his  Interest  may  be,  is 
ftttitlpd  to  file  sQch  a  Bill  (e) ;  it  is  not  necessary  to 
sbow  coUnsion  as  to  the  first  Bill,  to  entitle  Parties  to 
file  a  second  BilL  If  no  mpntion  had  been  made  of 
the  first  BiH  in  this  second  BiII»  it  is  clear  these  new 
Parties  might  haye  sustained  such  Bill,  they  being  the 
Children  of  H.  Kmght,  who  hare  come  m  esse  ^ce 
die  filmg  of  the  fixmer  Bill ;  the  mentii(»i  of  the  fonnior 
Bill  does  not  vitiate  the  present. 

The  Yic£-Cha9csllok: — 

The  present  cpiestson  is  whether,  npoa  a  Bill  to  p^- 
petnate  Testimony,  the  examinatioB  of  Witnesses  haying 
been  ccmipletedy  and  the  Conmiin^in  closed,  the 
Phhitifican  snstain  a  Supplemental  Bfflfi^r  die  farther 
ezaminatiao  of  Wttneases,  npon  the  ground  that  new 
material  Facts  hare  be^i  diacov^ed  since  the  filing  of 
the  fioKBcr  BOI,  without  stalmg  in  the  BiH  what  dfeese 


I  conHda*  that  the  addition  of  new  Ptaintifts  makes 
no  difierence,  because^  by  incorporating  thonsebres 
with  the  original  Plainti&»  they  adopt  the  former  pro- 
ceedings^  and»  for  the  present  parpoee,  stmd  in  the 
same  situation.  If  new  eridence  had  been  diacofeied 
after  the  Commission  dosed,  as  to  Facts  stated  in  the 

(e)  Lord  Dmsley  r.  FitihaHBBget  6  Yeik  s^i. 
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Original  Bill,  4;he  proper  course  would  have  been,  not 
to  file  a  Supplemental  Bill,  but  to  make  an  application 
to  the  Court  for  peitnission  to  examine  the  new  Wit- 
ncsaes ;  but  where  the  discovery  is  of  new  Facts,  and 
not  of  n^w  evidence  to  former  Facts^  and  admitting  that 
a  Supplemental  Bill  could  be  filed  in  this  Case,  I  am 
clearly  of  opinion,  that  such  Bill  must  state  what  these 
Facts  are,  for  otherwise  the  Defendant  cannot  be  pre- 
pared to  meet  the  new  Case. 

Demurrer  allowed. 
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CRIPPS  V.  WOLCOTT  and  others. 

The  Bill  stated.  That  under  the  Wills  of  Mary 
Simons  and  Ann  Simons,  deceased,  Deborah  Saunder,  the 
late  Wife  of  Arthur  Sounder,  deceased,  was  authorized 
and  empowered  to  dispose,  by  her  Will«  of  the  prin- 
cipal Sum  of  540/.  being  the  remainder  of  a  Sum  of 
600/.,  after  deducting  therefrom  the  Duty  payable 
upon  Legacies;  and  that  on  or  about  the  9th  No^ 
vember  1811,  said  Deborah  Sounder,  pursuant  to  said 
Power,  made  and  published  her  last  Will  and  Testament 
in  writing,  of  that  date,  which  was  executed  by  her  in 
the  presence  of,  and  attested  by,  three  Witnesses ;  and 
thereby,  after  reciting,  amongst  other  things,  that  said 


1818. 
sythNovember, 

1819. 
18th  January. 

Words  of  Sur- 
vivorship are  to 
be  referredto  the 
periodof division 
amet'ef^Wfnient  y 
unless  there  he 
special  intent  to 
the  contrary. 
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1819^  SgnrfSfcJLybctBg  Aeiiiiniiii  oi  foot  wha  wmek 

'        '      dednctiaa  as  afaEcnid,  was  bcqnrathed  tt»  ks;  and  aifc 

CmM999         ha  safe  dispxaL  hf  die  leapectne  Wrila  cf  mid  Mary 

afpomted^  and  tw  141  alh  il  asto  ks  Fnodaitbe  De- 
fcndanfei^  JsAb  Walcall;  oC  flcc-  and  JsAb  Jgg;  oC  ^tc 
die  duid  pvt  or  share  of  ho;  and  TeiMiTrr,,  of  and  in 
^■^ »^"^  'Ertaiea  thotiii  ■endQaed,  and  ^  ot&ear  the  mJ 
and  penonal  Ettafie  and  Edfeeta  ew«r  wiBB&  de  t&en  had, 
or  at  Ae  dnae  of  ker  deDenoe  dhm&i  kcve^  any  power 
in  law  or  £(ivtT^  to  bold  fi9  tkfloi^  ikor  Bacs^  E^ 
Adnunistiaim  ami  Aasi^niiw  aocuB&i^  ai  Ae  nature  of 
the  same  leapectmhr.  in.  Tnzsc  tt>  pn-  tn^  ^  permit  and 
antfer  her  HimtwuMJ,  wSlJMbter  StmmiBr,  tb  hspe  and 
csqof  ^the  Ssita^  fiitezest*  DEvi&n&y  Frodnce  and 
Pkxifita  theicof  dnnng  his  nafioxal.  life ;  and  upon  the 
Jnctiaae  of  her  said  Hudbond,  Ae  Teatatxix  directed 
tibai  sttd  Smn  oi  54^L,  and  aU  other  her  E^eraonal 
Eatafie»  shonhl  be  oqiudhr  divided  betwean  her  two 
SfK»Artimr  Samndar  :^Dd  Gmr^  Summder^  andPIamtiff 
Atm  Ciositf  Cr^fp$y  her  Dang^ifier,  and  the  Sommn  or 
S«fifOK  of  them,  shmMd^M^^Bg;  ait  sll^  ap-> 
fsmMtei  bar  Son  Gtargi  StmS^T^oitA  Bzecuttir  of 
her  aaid  Wdl :— That  the  Toatatnx  aftmrwaida  died, 
iBBPing  aaid  ArtiKr  Staamkr  dte  dkter,  hat  Hnaband, 
annriving  hor;  and  that  upon  her  dia/dt  said  George 
praved  her  Will^  and  that  ^mi  Sum  of  540L 
inveitei  in  the  pnidbaaa  of  ^L  13^  Thim-for- 
Bank  Annnitipii ;  which  last  mantened.  Sum  was 
maafaEied  into  the  5^unea  of  said  Joim  IKWcotft,  and 

npon  die  Troata  declared  bj  said  T^kIbcca  s  Will  of 
aaid  Sum  of  540/.  theron  mentiimMd^ — That  Jtrtkmr 
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Saunder  the  elder,  received  the  Diyidenda  which  ac- 
crued upon  the  said  Sum  of  830/.  15  s.  Three-per-cent. 
Annuities,  during  his  Life;  and  that  said  A HhirScimda» 
the  Son  of  said  Testatrix,  ilifidm  the  life-time  of  the 
said  Arthur  Saunder  fhe  elder,  intestate  and  unmarried ; 
and  that  in  or  about  October  1816,  said  Arthur  Saunder 
the  elder  died,  leaving  George  Saunder,  and  the  Plain- 
tiff Ann  Cawley  Cripps^  surviving ;  and  that  on  the 
death  of  said  Arthur  Saunder  the  elder,  said  George 
Saunder  and  the  Plaintiff  Ann  Cawley  Cripps,  under 
the  Trusts  of  the  Will,  became  entitled  in  equal  Moieties 
to  the  said  Sum  of  830  /.  Three-per-cents. 
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The  Prayer  of  the  Bill  was.  That  the  Plaintiff  Ann 
Cawley  Cripps  might  be  declared  to  be  so  entitled ;  and 
that  the  Defendants  Wolcott  and  Agg  might  be  decreed 
to  transfer  the  Moiety  of  the  Plaintiff  Ann  Cawlof 
CrippSf  into  the  Name  of  the  Plaintiff  Thomas  Cripps^ 
and  to  pay  to  the  Plaintiff  the  Dividends  which  had 
accrued  due  upon  such  Moiety,  since  the  death  of 
Arthur  Saunder  the  elder. 

George  Saunder,  by  his  Answer,  claimed  a  Moiety  of 
the  Sum  of  830/.  15  s.  Three-per-cents. 


The  Defendant  Davis  Whately,  as  the  Executor  of 
the  ^deceased  Arthur  Saunder  the  Son,  by  his  Answer, 
insisted  that  the  Bequest  to  the  Survivors  of  the  Chil- 
dren of  the  Testatrix  did  not  refer  to  the  death  of 
Arthur  Saunder  the  elder,  but  to  the  death  of  the 
Testatrix ;  and  that  the  Share  of  Arthur  Saunder  the 
Son,  in  the  Sum  of  830/.  155.  Three-per-cents,  in  which 
the  same  was  invested,  became  vested  in  him,  and 
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transmissible  to  his  Representatives,  notwithstanding 
his  deaths  in  the  life-time  of  Arthur  Saunder  the 
elder. 

Mr.  Wilbraham,  for  the  Plaintiffs  : — 

Mr.  Treslove,  in  the  same  interest,  for  the  Defendants 
Agg  and  Saunder : — 

The  words  in  this  Will,  giving  a  Life  Interest  in  the 
sum  of  640/.  to  Arthur  Saunder  the  Father,  and  upon 
his  decease,  directing  the  same  to  be  equally  divided 
between  the  Testatrix's  two  Sons  and  her  Daughter, 
and  the  Survivors  or  Survivor  of  them,  means,  among 
such  as  shall  survive  the  Tenant  for  Life  when  the  Di- 
vision was  to  take  place ;  and,  consequently,  as  Arthur 
Saunder,  one  of  the  Testatrix's  Sons,  died  in  the  life- 
time of  the  Tenant  for  Life,  his  Representative  has  no 
claim.  They  cited  Stringer  v.  Phillips  {f),  Bindon  v. 
Lord  Suffolk(g),  Hawes  v.  Hawes{h),  Roebuck  v.  Dean(i), 
Russell  V.  Long{k),  Daniell  v.  DamelHJ),  Brown  v. 
Bigg  (m),  Jenour  v.  Jenour  (n). 

Mr.  Koe  for  the  Defendant  Whately : — 

The  words  of  Survivorship  relate  to  the  death  of 
the  Testatrix,  not  to  the  death  of  the  Tenant  for  Life. 
Brown  v.  Bigg{o)  is  precisely  this  Case.  As,  there- 
fore, Arthur    Saunder  the  Son,  survived  the  Testa- 


(/)  1  Eq.  Cas.  Abr.  292. 
(g)  1  P.  Wms.  96.     1  Bro. 
P.  C.  189. 
(A)  1  Ves.  13. 
(f)  8  Ves.  jun«  265. 


(Jc)  4  Ves.  551. 
(/)  6  Ves.  297. 
(m)  7  Ves.  279. 
(n)  10  Ves.  562. 
(0)  7  Ves.  279. 
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tor,  his  Representative  is  entitled  to  one-third  of  the 
Stock. 

The  Vice-Chan CELLOR,  after  stating  the  Case: — 

It  would  be  difficult  to  reconcile  every  Case  upon 
this  subject.  I  consider  it,  however,  to  be  now  settled, 
that  if  a  Legacy  be  given  to  two  or  more,  equally  to 
be  divided  between  them,^r  to  the^ijjfyix^^ 
vivor  of  them,  cmd  there  Ije  no  special. int^  be 
fomid  in  the  Will,  that  the  Survivorship  is  to  be  re- 
ferred to  the  period  of  division. 

If  there  be  no  previous  interest  given  in  the  Legacy, 
then  the  period  of  division  is  the  death  of  the  Testator, 
and  the  Survivors  at  his  death  will  take  the  whole 
Legacy.    This  was  the  Case  of  Stringer  v.  Phillips, 
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But  if  a  previous  Life  Estate  be  given,  then  the 
period  of  division  is  the  death  of  the  Tenant  for  Life, 
and  the  Survivors  at  such  death,  will  take  the  whole 
Legacy.  This  is  the  principle  of  the  cited  Cases 
of  Russell  V.  Long,  Daniell  v.  DanieU,  and  Jenour  v. 
Jenour. 

In  Bindon  v.  Lord  Suffolk^  the  House  of  Lords  found 
a  special  intent  in  the  Will,  that  the  division  should  be 
suspended  until  the  Debts  were  recovered  from  the 
Crown;  and  they  referred  the  Survivorship  to  that 
period.  The  two  Cases  of  Roebuck  v.  Dean,  and  Perry 
V.  Woods  (p),  before  Lord  Rosslyn,  do  not  square  with 
the  other  Authorities. 
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Here,  thfiCeJieing  no  special  intent  to  be  found  in  the 
Will,  the  terms  of  Survivorship  are  to  be  referred  to 
-the  death  of  the  Husband,  who  took  a  previous  Life 
Estate. 


1806. 
S5th  March. 

1819. 

I5th9i8th,  19th 

January. 


EAST  INDIA  COMPANY  v.  KEIGHLEY. 
1803. 

9th,  14th,  16th, 

19th,  soth  Dec.  X  HE  Proceedings  in  this  Cause  are  extremely  volu- 
minous, but  from  the  course  which  it  took,  it  will  not 
be  nedessary  to  state  all  the  circumstances  in  detail. 
In  the  following  Speech  of  Lord  Eldon,  in  the  House 
of  Lords,  the  substance  of  the  Bill  and  Answer  is 
stated, — the  Decree  of  Lord  Rosslyn, — the  nature  of 
On  Appeal  to  ^®  Master's  Report, — ^the  Exceptions  thereto, — ^the 
the  House  of  ^  Order  made  by  Lord  Rosslyn  on  the  hearing  of  the 
Lords f  it  xoas 

heldf  that  if  the  Master  reports  that  certain  admissions  were  made  before  him^ 
and  exceptions  are  taken  to  such  statements  of  admissions  in  the  Report^  the 
Court  cannot  allow  the  Exceptions^  without  consulting  the  Master  as  to  the  fact  of 
suck  Admissions ;  and  further,  that  on  Exceptions  the  Decree  cannot  be  varied. 

On  the  re'hearing  of  the  Exceptions  before  the  Vice-Chancellor,  it  was  heldy 
that  the  Defendant  ha^fing  by  his  Answer  admitted  a  profit  of  20,000 1,  on  certain 
Contracts,  and  the  Decree  declaring  him  answerablefor  the  same  as  a  Trustee  for  the 
Plaintiffs  f  and  for  any  Profit  he  might  be  found  to  have  made  \  the  Master^  on  taking 
the  accounts  between  the  Parties  [which  were  so  taken  at  the  instance  of  the  Plaintiffs^ 
in  hopes  qf  proving  that  he  had  received  a  larger  profit  than  the  20,000  L)  was 
not  authorized  to  report  that  the  Defendant,  instead  of  being  indebted  to  the 
Plaintijfs  to  the  amount  of  20,000  /•  in  respect  of  profits  received  by  him,  was  a 
Creditor  on  the  Plaintiffs  to  the  amount  of&TfiOO  L,  no  evidence  being  admissible 
to  contradict  the  answer  of  the  Defendant. 
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ExceptioDs, — and  the  grounds  on  which  the  House  of 
Lords,  on  Appeal^  reversed  that  Order.  Lord  Erskim 
then  held  the  Seals,  but  as  the  case  was  argued  before 
his  appointment,  his  Loidship  does  not  appear  to  have 
given  any  opinion  upon  it.  The  subsequent  proceed- 
ings, on  the  re-hearing  of  the  Exceptions  before  the 
Vice-Chancellor,  will  afterwards  be  noticed. 
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Lord  Eldon: — 

My  Lords, 

This  is  an  Appeal  from  an  Order  of  the  Court  of 
Chancery  of  the  1st  of  August  1800,  and  it  appears 
to  me,  that  if  your  Lordships  could  permit  that  Order 
of  the  Court  of  Chancery  to  stand,  you  would  endanger 
the  principles  of  the  Court    A  Bill  in  this  Case  was 
filed  by  the  East  India  Company  against  Mr.  Keighley, 
and  it  stated,  as  Bills  filed  by  that  Company  generally 
do,  first,  the  exclusive  right  which  the   East   India 
Company  have  of  trading  between  the  Cape  of  Good 
Hope  and  the  Streights  of  Magellan.    It  then  stated, 
that  Mr.  Keighley  had  been  a  Servant  of  the  Company, 
first  as  a  Writer,  at  a  certain  salary,  then  as  a  Factor, 
also  at  a  certain  Salary ;    and   then   it  proceeded  to 
state  an  Indenture  of  Covenants,  which  that  Gentleman, 
while  in  the  situation  of  a  Factor,  entered  into  with 
the  Company ;  and  it  is  in  the  minds  of  your  Lordships, 
that  by  that  Indenture  of  Covenants,  which  is  usual, 
the  persons  holding   these  situations  engage  to  the 
utmost  of  their  skill  and  ability  to  serve  the  East  htdia 
Company,  to  content  themselves  with  their  Salary,  to 
make  no  profit  whatever,  except  such  profit  as  the 
Company  allows  them  to  make ;  to  enter  into  no  Trade 
except  that  allowed  by  the  Company  themselves;  that 
in  all  their  transactions  of  Bargain  and  Sale  with  the 
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Company,  they  will  charge  the  Company  with  no  more 
than  they  themselves  pay ;  that  they  will  keep  regular 
Books  of  Account,  and  they  expressly  undertake  by 
this  Covenant,  that  whatever  Accounts  are  settled  as 
between  them  and  the  servants  of  the  Company  abroad, 
those  Accounts  shall  always  be  considered  as  open 
Accounts  between  them  and  the  Directors  at  home. 
These  obligations  imposed  upon  a  person  when  he 
enters  into  the  situation  of  a  Factor,  are  obligations 
which,  by  the  usage  of  the  Company,  go  along  with 
him  in  all  the  subsequent  situations  in  which  he  after- 
wards becomes  engaged.  It  appears  that  Mr.  Keighley, 
down  to  the  year  1778,  having  been  in  some  inferior 
situations  in  the  service  of  the  C<Hnpany,  was  appoint- 
ed Resident  at  their  Factory  at  Banledh,  in  the  pro- 
vince of  Bengal,  with  a  certain  stipulated  Salary,  as 
his  reward  and  his  emolument,  having  also  the  privi- 
lege of  trading  on  his  own  account.  The  Bill  then 
went  on  particularly  to  state,  that  at  the  time  Mr. 
Keighley  was  so  appointed,  the  Ccnnpany  were  pos- 
sessed of  very  large,  extensive  and  valuable  filature 
Works  at  Banleah,  where  they  had  been  in  the  habit 
of  making  a  large  annual  provision  of  filature  wound, 
and  of  Bengal  wound  raw  Silk,  which  was  to  form  an 
Investment  for  the  Company's  service;  the  filature 
wound  Silk  being  provided  at  their  own  cost,  and  the 
Bengal  wound  Silk  at  a  settled  price  by  contract. 
The  Bill  goes  on  to  state  that  it  became  die  duty  of 
Mr.  Keighley  to  conduct  the  Works,  and  also  to  re- 
ceive proposals  for  the  investment  of  Bengal  Silk,  and 
to  obtain  the  same  at  the  lowest  and  best  prices,  and 
to  point  out  any  frauds  which  might  be  attempted  by 
the  persons  providing  it ;  and  it  was  particularly 
alleged,  that  he  was  to  do  this  without  taking  any  com- 
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mission,  but  ihat  he  was  to  content  himself  with  that 
which  was  his  stipulated  and  covenanted  Salary,  doing 
the  best  in  all  respects  for  the  Company,  having  engaged 
so  to  do  without  any  further  profit  or  emolument. 

My  Lords,  when  this  Gentleman  went  first  to  his 
Residency,  the  Bill  states,  that  he  undertook,  himself, 
not  by  entering  into  Contracts  with  third  persons,  but 
undertook,  himself,  by  the  Machinery  he  had  at  this 
place,  to  provide  the  Investment  for  1779  and  1780; 
and  the  Bill  particularly  charges,  that  he  represented 
to  the  Company  that  the  expenditure,  which  was 
413,691  rupees,  was  to  the  amount  of  721,601  rupees; 
that  the  work  was  done  at  much  less  expense ;  and 
that  he  charged  the  Company  vastly  more  than  what, 
within  the  meaning  of  his  Covenant,  he  ought  to  have 
charged  the  Company,  thereby  making  a  profit  to 
himsdf.  The  Bill  also  states,  that  he  had  entered  into 
Contracts  with  persons,  with  whose  names  it  is  not 
necessary  to  trouble  your  Lordships,  (call  them  A. 
and  B.)  for  the  purpose  of  explaining  what  I  have  to 
ofier  for  your  Lordships'  consideration;  whereas  in 
truth  he  did  not  enter  into  a  Contract  with  these  per- 
sona^ but  that  they  worked  under  him  as  hi^  servants ; 
that  the  Cimtracts  which  he  entered  into  in  their 
names  he  entered  into  himself,  and  by  entering  into 
those  fictitious  Contracts  he  also  gained  considerable 
Emolument  and  great  Profit,  contrary  to  the  faith  of 
his  Covenants  and  Engagements.  After  those  Contracts  ' 
had  been  entered  into,  the  Bill  then  represents,  that 
he  stated  to  the  Company,  that  in  future  the  Concern 
was  to  be  carried  on  under  his  own  management,  and 
that  he  himself  entered  into  a  Contract  with  the  Com- 
pany for  providing  them  with  this  article  of  Invest- 
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ment ;  that  that  Contract  also  was  founded  upon  great 
misrepresentation  on  his  part;   that  he  did  not  state 
to  the  Company  the  prices  at  which  he  could  have 
procured  the  Company  this  Material,  for  the  purpose 
of  his  Investment,  and  that  he  made  in  that  respect 
great,  undue  and  illicit  profit :   With  this  statement  on 
the  part  of  the  Company,  they  concluded  their   Bill 
with  this  Prayer,  which  it  is  necessary  to  call  your  Lord- 
ships' attention  to:  They  pray  that  it  might  be  declared 
that  the  Appellant  was  bound  and  liable  to  answer  and 
satisfy  to  the  Respondents  all  and  every  the  Sums  and 
Sum  of  Money  had  and  received  by  him,  or  any  other 
person  by  his  order  and  for  his  use,  by  means  of  all 
or  any  of  the  improper  means  and  contrivances  in  the 
Bill  mentioned,   and  that  he   might   be   accordingly 
decreed    to    pay    to    the    Respondents    the    sum   of 
208,935/.  195.  3|<7.    (Your  Lordships  will  be  pleased 
to  remark  the  Sum,  because  if  the  event  of  this  Cause 
is  to  have  the  conclusioii  which  the  Master^B  Report 
gives  to  it,  it  will  surprise  your  Lordships) — ^together 
with  Interest  thereon,  at  uid  after  the  rate  of  ten  per 
cent,  per  annum,  being    the    usual  rate  of  Interest 
in  the  province  of  Bengal,  in  the  £05/   Indies,    or 
such  other  rate  of  Interest  thereon  as  the  Court  should 
please  to  direct;  or  that  an  Account  might  be  taken 
of  all    and    singular    the    matters    and   transactions 
aforesaid,  and  that  all  proper  and  necessary  Directions 
might  be  given  for  the  taking  of  the  Account ;  and  that 
what,  upon  the  taking  of  such  Account,  should  be 
found  to  be  owing  irom  him  to  the  Respondents,  might 
be  answered  by  him,  with  Interest,  as  aforesaid :  and  it 
further  prayed  general  relief.    To  explain  myself,  your 
Lordships   will  allow  me  to  say,  that  this  is  a  Bill 
charging  various  transactions  on  the  part  of  Mr.  Keighley, 
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and  praying,  that  he  m^ht  be  charged  with  the  Amount 
of  the  different  Sums  mentioned  in  the  Bill,  forming  a 
very  large  Sum ;  or,  in  the  alternative,  that  an  Account 
might  be  taken  of  what  was  due  to  the  Company,  with 
reference  to  these  transactions.  To  this  Bill  Mr.  Keighley 
put  in  his  Answer ;  and  with  respect  to  the  Inrestments, 
he  admits,  in  his  Answer,  that  he  certainly  did  charge 
much  more  than  that  Investment' cost ;  but  he  insists  that 
there  was,  on  the  part  of  the  Servants  of  the  Company, 
a  usage  to  charge  a  Commission — not  a  Profit — but  a 
Commission  of  lo,  pei'-cent.  and  5  per-cent.  After 
that,  he  admits  that  his  Account  was  rendered  in  a 
manner  which  does  not  on  the  face  of  it  disclose  that 
any  such  Commission  was  charged ;  and  be  admits  that 
he  made  a  gain  upon  his  Investment,  in  lieu  of  Com- 
mission, amounting  to  26,9 1 7  Sonant  rupees,  6  annas,  and 
9  pice.  With  respect  to  the  Contracts  which  had  been 
made  with  the  Natives  employed  under  him,  he  states 
in  his  Answer,  that  he  bought  those  Contracts  of  those 
persons  whose  Names  are  there  mentioned,  and  he  took 
upon  himself  the  whole  of  the  Profit  and  Loss ;  and  he 
says  that  he  made  a  Profit  by  that  concern  to  the 
amount  which  he  specifies,  both  with  respect  to  the  five- 
lettered  Putney  Silk  and  the  five-lettered  Tonnah  Silk, 
the  Profit  upon  the  former  amounting  to  57,591  Sotiant 
rupees,  and,  upon  the  latter,  to  8,8oa  Sonant  rupees ; 
representing  that  transaction,  as  I  understand  the  effect 
of  his  Answer,  to  be  this  :— That  in  point  of  fact,  the 
Contracts  were  originally  entered  into  with  these  indi- 
viduals ;  that  he  bought  the  Benefit  of  those  Contracts 
of  those  individuals,  and  became  liable  therefore  to  the 
Loss  upon  those  Contracts,  if  they  should  be  attended 
with  any  Loss;  and  that,  on  that  consideration,  he  is 
entitled  to  die  Profit,  if  Profit  should  be  the  result  of 
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iSig,  them ;  and  he  admits  that  Profit  was  made  opon  thenu 
'  *  '  DVith  respect  to  Ae  subsequent  Inrestments  of  1781 
East  Ivtoa    ^md  1782,  this  Gentleman  insists  in  his  Answo*  that  he 

contracted  fairly  with  the  Company;  he  adnuls,  how- 
ever, that  he  did  make  a  Profit  by  that  Contract  also ; 
and  haying  therefore,  as  your  Lordships  obserfe,  very 
distinctly  stated  this  by  his  Answ»— distinctly  admit- 
ting that  npon  all  these  Transactions  there  were  Profits 
— ^the  Easi  India  Company  had  contended  for  that 
point  by  their  BiD,  that  they  were  entitled  to  have  those 
Profits  accounted  for  to  them,  and  if  the  Easi  India 
Ccmpany  had  been  disposed,  on  the  original  hearing  of 
this  Cause,  to  have  prayed  for  diem,  they  wonld  have 
had  nothing  to  do,  but,  at  the  original  hearing  of  the 
Cause,  to  pray,  that  an  Account  might  be  taken  of 
those  Profits;  to  have  argued  the  reasonableness  and  the 
legality  of  that  Demand,  upon  the  Prindj^es  and  the 
Facts  stated  on  the  Record;  and  if  they  could  have 
succeeded  in  such  a  Demand  so  shaped,  your  Lord- 
ships may  suppose  they  would  have  succeeded  in  such 
a  Demand  so  shaped.  It  was  equally  competent  to 
the  East  India  Company  to  proceed  with  a  much  larger 
view  of  relief :  they  might  pray  a  general  Account  of 
all  Dealings  and  Transactions  by  Mr.  Keighley;  and  if 
they  thought  prop»  so  to  do,  the  Court  would  not 
refuse  it  to  them.  They  chose  for  themselves,  and 
they  thought  proper  to  ask  at  the  hands  of  the  Court 
of  Chancery,  that  which  Lord  Loughborough  was  pleased 
to  give  them  by  a  Decree,  bearing  date  the  7th  of  July 
1796,  whereby  it  was  ordered  and  decreed, — ^That  it  be 
referred  to  Mr.  Simeon,  one  of  the  Masters  of  the  High 
Court  of  Chancery,  to  take  an  Account  of  all  Dealings 
and  Transactions  between  the  Plaintiffs,  the  East  India 
Company,  and  the  Defendant^  in  respect  to  the  provision 
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of  filature  Silk  by  the   Defendant,  as  the   Plaintiffs' 
Resident  at  Banleah  in  the  East  Indies,  for  the  invest- 
ment of  the  years  1779-80,  and  1780-81,  in  the  Plead- 
ings mentioned;  and  also  in  respect  to  the  Contracts 
entered  into  by  Daiterham  Ghose  and  Anmideram  Sircar, 
for  the  provision  of  Bengal  wound  Silk,  in  the  Pleadings 
also  mentioned;  and  also  in  respect  to  the  Contract, 
bearing  date  the  13th  day  of  June  1 78 1^  entered  into 
by  the  Defendant,  for  supplying  the   Plaintiffs  with 
filature  Silk  and  Bengal  wound  Silk,  in  the  Pleadings 
mentioned.    And  then   the   Court  say,  that  the  De- 
fendant was  to  be  considered  as  a  Trustee  in  respect 
of  the  said  several  Contracts,  as  well  those  entered 
into  by   the  said   Datterham  Ghase,  and   Anunderam 
Sircar,  as  that  entered  into  by  the  Defendant  himself: 
the  Principle  of  this  being,  that  the  Evidence,  as  the 
Court  thought,  showed  that  the  Contracts  which  had 
been  entered  into  with  Datterham  Ghose,  and  Anunderam 
Sircar,  were  really  Contracts  entered  into   with   the 
Defendant  himself,  the  Work  being  done  by  him ;  and 
the  Court  being  of  opinion,  that  the  Contract  the  De- 
fendant himself  had  entered  into,  was  a  Contract  of 
which  he  ought  not  to  be  allowed  to  take  the  benefit 
as  a  contracting  Party,  but  that  the  whole  Benefit  he 
had  made,  as  the  contracting  Party,  should  result  to 
the  Company.     I  state  not  now,  whether  this^  was  right 
or  wrong,  but  cmly  that  it  was  the  Principle  upon  which 
the  Court  proceeded.  Then  there  is  a  general  Direction, 
that  the  Parties  should  have  all  just  Allowances,  par- 
ticularizing the  Allowance  for  the  Loss  in  respect  of 
exchange  of  Sicca   rupees   and    Sonant   rupees:  and 
there  was  a  Reservation  of  the  Costs  of  the  Suit,  and 
of  further  Directions^    till   the  Master  had  made  his 
ULeporL    Your  Lordships  will  perceive  that,  tbougb 
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]gi^  this  Decree  gave  much  more  ample  and  mach  hagtr 

'  '      lelicf,  haTing  dedarcd  that  the   Pirty  was  a  Trustee 

East  Isdia     ^^  j^  ^^  Cootiacts  entered  into  with  othoiw  m  well 

as  a  Trustee  in  the  Contract  entered  into  with  himself, 
it  furnished  a  Principle,  en  whidi  the  £atf  Imdim 
Ccmpamf  wonld  have  been  thoioogfaly  enaHfd  and  en- 
titled to  have  gone  before  the  Mmsier,  when  this  Accoent 
was  taken, and  to  hare  said,  "This  Mr. KagUey  heiEkg 
a  Trustee  of  these  Profits,  we  hare  nothing  to  do  bat 
to  charge  that  the  Profits  were  to  snch  an  Amount;  and 
we  can  prore  that  the  Profits  were  to  snch  an  Amount, 
because  the  Defendant  has,  by  his  Answer,  admitted 
that  the  Prc^ts  were  to  soch  an  Amoont:'' and  with  that 
they  might  hare  contented  themsehres,  if  they  thought 
proper.  That  was  not,  howerer,  the  course  they  pur- 
sued ;  but  they  carried  in  to  the  Master,  according  to 
the  Paper  on  your  Lcvdships'  Table,  sereral  charges 
of  Money  adranced  on  account  of  the  Investments, 
between  1778  and  1782;  and  then  they  left  him,  after 
carrying  in  that  general  charge,  to  discharge  himself 
as  well  as  he  could. 

My  Lords,  when  I  before  called  your  Lordships  at- 
tention to  the  circumstance,  that  the  East  ImUa  Com- 
pany had  desired  by  their  BiU  that  the  Defendant  should 
pay  to  them  above  200,000/.,  tog^er  with  Interest  at 
Ten-per-cent,  your  Lordships  will  be  surprised  to  find, 
that  the  result  of  the  Account  taken  by  the  Master,  is 
not  that  the  East  India  Company  have  a  demand  upon 
him,  but  that  he  is  a  Creditor  <^  theirs  to  upwards  of 
60,000  /.  To  the  Master^s  Report  stating  that,  the  East 
India  Company  took  a  great  variety  of  Exceptions.  I 
should  be  sorry  if  my  view  of  the  case  lead  me  to  state 
to  your  Lordships  what  they  all  are,  but  the  Exceptions 
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amount  to  gi  ia  number.  On  the  other  hand,  Mr. 
Keighley  took  Exceptions,  and  the  Cause  not  being 
set  down,  as  I  understand,  for  further  Directions,  an 
Order  was  made  upon  the  hearing  of  these  Exceptions, 
which  I  consider,  according  to  my  knowledge  of  the  sub- 
ject, as  entirely  contrary  to  the  Forms  of  the  Court;  and 
I  think  I  shall  satisfy  your  Lordships,  that  the  Forms  of 
the  Court  are  founded  on  an  attention  to  what  Justice 
requires  should  be  the  Forms  of  the  Court.  My  Lords, 
the  Master,  after  stating  that  this  was  the  Charge  made 
by  the  Company  upon  Mr.  Keighley,  proceeds  to  state 
this :  he  says,  '*  I  have  by  consent  of  both  Parties, 
proceeded  upon  this  Account  as  an  open  Account,  giving 
credit  to  the  Defendant  for  all  just  Demands,  in  respect 
of  Silk  bought  and  manufactured  for  the  Complainants 
in  the  years  before  mentioned,  and  for  such  just  Allow- 
ances as  he  appears  to  me  to  be  entitled  to;  >and 
debiting  him  with  the  Monies  already  received  in  respect 
thereof:  but  as  many  of  the  Claims  of  Credit  made  by 
the  Defendant,  and  which  are  disputed  by  the  Com- 
plainants, depend,  in  part,  upon  conclusions  to  be  drawn 
from  a  variety  of  Facts  and  Circumstances  growing 
out  of  the  relation  which  for  many  years  subsisted 
between  the  Complainants  and  the  Defendant,  as  their 
Servant  in  India ;  and  the  substantiating  of  other  dis- 
puted Claims  made  by  the  Defendant,  depend  upon  the 
kind  and  degree  of  Evidence  which,  under  the  circmn- 
stances  of  delay  attending  the  commencement  and 
prosecution  of  this  Suit,  ought  to  be  deemed  sufficient 
to  substantiate  such  Claims ;  it  appears  to  me  proper, 
first  to  state  a  short  and  connected  detail  of  those  Facts 
and  Circumstances,  admitted  or  proved  before  me,  which 
have  influenced  my  Judgment."  The  Master  hero  ap- 
pears to  be  stating  this  very  important  Fact,  that  both 
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iStg.         Parties  had  agreed  before  him,  that  this  Account  should 

^        '    be  tak^i  as  an  open  Account.    He  then  goes  on  to 

East  Ikoia    g^i^  circumstances  which  he  conceived  it  material  to 

introduce  to  the  attention  of  the  Court,  in  order  that 

9 

Kei6HI«it.    ^  Court  might  weigh  his  Opinion,  formed  upon  the 

effect  of  die  Evidence,  which  led  him  to  conclude  either 
for  or  against  the  Defendant,  with  respect  to  the  sepa- 
rate Claims  which  Mr.  Keighky  brought  forward  and 
insisted  were  just  and  fair  Claims ;  I  will  not  go  through 
all  this  Report  of  the  Master,  much  less  shall  I  give 
joar  Lordships  my  opinion,  whether  his  conclusions 
from  the  circumstances  were  just:  but  the  Master 
having  stated  that  the  Parties  had  i^reed  that  it  should 
be  an  <^n  Account,  goes  on  also  to  state,  in  a  great 
many  parts  of  his  Report,  a  great  variety  of  Facts, 
which  he  asserts  to  the  Court  were  admitted  by  the 
Parties  before  him;  and  I  lay  particular  claim  to  your 
Lordships'  attention  to  this  part  of  the  Case,  because  it 
appears  to  me  to  inv(dve  a  question  of  great  magnitude, 
in  reference  to  the  Proceedings  of  the  Court  of  Chancery. 
The  Master  conceiving  that  he  was  at  liberty  to  go  through 
the  whole  of  these  Transactions  in  the  same  way  that 
he  would  examine  any  other  Transactions  where  the 
Accounts  were  altogether  open,  and  asserting  that  he 
did  this  by  the  consent  of  the  Parties,  be  proceeds  to 
enquire  into  the  Expenditure  necessarily  attending  this 
Investment,  by  the  purchase  of  cocoons,  tools,  and  all 
the  other  things  necessary  in  the  investment  of  Silk ; 
and  he  concludes  on  each  Investment  from  time  to  time, 
and  states,  that  taking  the  Account  and  making  Mr. 
Keighley  the  just  Allowances,  turns  the  Balance  from 
the  large  Sum  I  before  mentioned,  to  the  Sum  he  him- 
self reports :  thereby,  as  your  Lordships  see,  establish- 
ing this — ^which  also  seems  Ul  me  to  call  for  particular 
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attention  fran  your  Lordships — ^that  the  Answer  of  the 
Defendant^  I  do  not  say  is  false,  for  that  is  a  hard 
word,  but  that  the  Answer  of  the  Defendant  is  founded 
in  mistake,  when  the  Defendant  has  admitted,  in  four 
or  five  different  parts  of  that  Answer,  that  on  each  of 
these  IttTestments  he  actually  did  make  considerable 
Profit :  let  the  nature  of  the  Admission  before  the  Mmtter 
be  whateyer  it  might  have  been,  it  would  be  a  very 
difficult  thing,  according  to  my  conception  of  the  Pro- 
ceedings of  the  Court  of  Chancery,  to  say,  that  the 
Master,  oa  any  hypothesis,  on  any  inference  he  can 
draw  firom  any  circumstances'  before  him,  which  are 
equivocal  as  to  their  effect,  is  at  liberty  to  say,  that 
their  eflect  shall  be  the  direct  contrary  to  that  which 
the  Defendant  has  sworn  to  be  the  truth ;  for  I  take  the 
principle  to  be  this,  that  an  Answer  in  Chancery,  so 
long  as  it  stands  such  in  its  C<mtents,  as  it  was  originally 
firamed  and  sworn  to,  must  be  taken  to  be  true.  There 
are  many  Cases  in  which  an  Individual  is  allowed,  on 
an  application  to  the  Court  of  Chancery,  to  reform  his 
Answer;  and  in  scnne  instances,  to  take  it  off  the  File  \ 
but  I  apprehend  that  that  can  only  be  done  (and  it 
would  be  a  dangerous  practice  if  it  could)  by  a  special 
Application  to  the  Court,  satisfying  the  Conscience  of 
the  Court,  how  it  comes  that  that  should  stand  in  the 
form  of  a  solemn  Depoution,  which  is  now  alleged  to 
be  founded  in  mistake ;  but  I  do  not  apprehend,  in  my 
view  of  the  constitution  of  that  Court,  that  it  is  com- 
petent to  any  Master  to  do  that,  but  it  must  be  done 
by  the  Authority  of  the  Court  itself.  My  Lords,  these 
two  singularities  occur,  then,  in  the  present  Case : — In 
the  first  place,  that  this  is  stated  by  the  Master,  and  it 
forms  the  subject  of  a  vast  number  of  the  Exceptions, 
that  the  Master  has  reported  to  the  Court,  that  the 
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Parties  admitted  before  him,  what  the  Exceptions  assert 
the  Party  never  did  admit  The  next  is,  that  the 
Master  has  drawn  a  conclusion  directly  contrary  to 
the  Oath  of  the  Defendant  himself;  and  much  dis- 
cussion was  had  at  your  Lordships'  Bar,  whether 
this  was  to  be  decided  by  admission  or  conclusion; 
or  whether  the  Oath  of  the  Defendant  was  not  better 
evidence  of  the  fact,  than  any  speculation  of  the 
Master  upon  the  circumstances  stated  to  him.  Your 
Lordships  know  well,  that  when  an  exception  is  taken 
to  a  Master*^  Report^  it  must  be  founded  on  what  is 
called  an  Objection :— the  Master  draws  his  Report,  the 
Parties  have  an  opportunity  of  seeing  the  draft  of  that 
Report,  and  seeing  the  Draft  of  that  Report,  they  may 
object  to  it :  and,  strictly  speaking,  the  Court  can  give 
a  Party  no  relief  where  he  has  not  been  heard  on  an 
Objection  to  the  Report:  this  practice  makes  the 
Report  of  the  Master,  who  is  sitting  as  Judge  between 
the  Parties,  as  to  matter  of  admission,  of  very  high 
authority,  because  the  Master  cannot  state  thirty  or 
forty  times  over  in  a  Report,  that  the  Parties  admitted 
such  and  such  Facts  before  him,  without  his  attention, 
being  called  to  it ;  it  never  can  come  in  the  shape  of  a 
Report  without  the  M(xster*s  attention  having  been 
called  to  the  allegation,  that  those  admissions  had  been 
made ;  or,  according  to  the  allegation  of  one  of  the  Par- 
ties, that  those  admissions  never  had  been  made ;  and 
it  is,  therefore,  if  I  may  so  express  myself,  a  re-assertion 
on  his  part,  that  such  admissions  were  made.  With 
reference  to  this  part  of  the  case,  and  so  many  of  the 
exceptions  as  relate  to  it,  there  appears  to  have  hap- 
pened  in  this  case,  what  I  never  recollect  in  any  other ; 
the  Exceptions  taken  were  very  numerous,  and  the 
Court  has  allowed  every  one  of  those  Exceptions ;  that 
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is  to  say,  the  Court  has  pronounced  judgment,  that  in 
every  one  of  those  Cases  no  such  admission  was  made 
before  the  Master,  as  the  Master  in  those  cases  has  as- 
serted, as  a  judicial  officer  of  the  Court,  were  made  before 
him :  How  did  the  Court  determine?  There  was  no  trial 
of  the  fact  whatever.  I  apprehend  that,  in  a  case  of  that 
kind,  the  Court  is  bound  in  duty  to  consult  the  Master 
on  the  fact,  and  if  he  can  produce  the  Office  Papers  to 
show  what  passed,  which  he  ought,  strictly  speaking,  to 
be  able  to  produce,  there  is  an  end  of  all  c'ontroversy ; 
but  if  the  Parties  have  dispensed  with  the  necessity  of 
his  keeping  those  Office  Papers,  I  apprehend  the  Court 
would  not  decide  that,  till  they  found  as  much  necessity 
for  correcting  what  the  Master  has  stated,  as  they 
would  to  correct  any  thing  which  the  Court  itself  had 
said  in  a  Judgment  of  its  own.  My  Lords,  it  has  struck 
me  from  the  first  (and  I  have  considered  of  this  for  a 
much  longer  time  than  is  usual  in  these  cases),  it  has 
struck  me  as  one  of  the  most  dangerous  precedents 
this  House  could  form,  to  support  a  Judgment  made 
under  the  circumstances  which  I  have  now  been 
alluding  to ;  which  would  be  a  Judgm^it  of  the  House 
of  Lords,  that  a  Master^s  Report,  stating  circumstances 
which  had  passed  before  him  as  matter  of  Admission, 
or  matter  of  Agreement,  had  been  here  overruled,  when 
we  have  not  at  our  own  Bar  any  evidence  whatever  that 
those  Admissions  were  improperly  stated.  So,  with 
respect  to  a  great  variety  of  other  matters  which  form  the 
subject  of  Exception,  I  hope  I  do  not  misrepresent 
the  case  to  your  Lordships,  when  I  state,  that  upon  the 
argument  of  the  Exceptions,  the  Court,  instead  of  pro- 
ceeding in  that  which  is  the  ordinary  course,  to  decide 
on  each  Exception  by  itself,  on  the  evidence  before 
them,  the  Court  took  a  shorter  way  than  I  have  heard 
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of  before, — they  took  all  the  Exceptions  together ;  and 
though  I  think  the  Master  has  in  many  points  exceeded 
his  authority,  and  has  rather  been  informing  the  Court 
what  the  Court  ought  to  do,  than  attending  to  the 
execution  of  the  power  given  to  him,  I  cannot,  for  one, 
sanction  such  a  course.  The  course  which  the  Court 
took  was  this: — ^All  the  Excq)tions,  every  one  of  them, 
taken  on  the  part  of  the  Eoii  India  Company,  were 
allowed,  and  the  Exceptions  taken  on  the  part  of 
Mr.  Keighley,  were  disallowed;  and  then,  though  the 
Cause  was  not  set  down  for  further  directions,  and 
though  the  East  India  Company  had  prayed,  on  the 
original  Hearing,  a  general  Account  of  all  Dealings  and 
Transactions;  and  though  the  East  India  Company , 
when  they  carried  in  their  Charge,  did  not  confine 
themselves,  as  they  might  have  done;,  notwithstanding 
the  generality  and  amplitude  of  the  terms  of  the  Decree, 
to  that  which  was  admitted  by  the  Defendant  to  be 
due;  and  though  the  Party  was  kept  in  the  Ma^er^s 
Office  from  the  date  of  that  Decree  till  these  Excep- 
tions were  heard,  the  Court  then,  without  the  Cause 
b^ng  set  down  for  further  directioQS,  says,  that  the 
East  India  Compamf  having  consented  to  waive  the 
whole  Account,  except  so  much  as  is  admitted  by  the 
Defendant  in  his  Answer,  to  have  been  the  Profits  made 
by  him,  the  Cause  is  referred  back  to  the  Master  to 
compute  that,  and  to  compute  the  Interest  upon  those 
Profits,  and  the  Court  then  reserves  further  Directions 
and  Costs.  Now,  it  would  be  obvious  to  your  Lordships, 
that  if  the  East  India  Company  thought  proper  to  make 
this  large  Claim  in  the  first  instance,  the  Decree  they 
took  in  the  first  instance,  was  a  Decree,  to  the  benefit 
of  which  the  Defendant  was  entitled  as  well  as  they ; 
and  notfrithatanding  the  Master  did  a  great  deal  on 
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that  Decree  which  he  was  not  entitled  to  do,  but  with 
the  consent  of  the  Parties,  if  it  be  true,  as  the  Master 
states,  that  they  agreed  this  should  be  considered  as  an 
open  Account,  each  Party  as  against  himself,  waived  all 
the  strict  rules  which  could  arise  out  of  the  language 
of  the  Decree ;  and  to  be  sure,  if  it  were  fit  that  the 
Exceptions   should    be  overruled  for   the  purpose  of 
having  the  Account  directed  in  a  different  way,  that 
was  not  a  question  which  ought  to  be  discussed,  till 
they  could  inform  the  Court  what  had  passed  in  the 
Master's  Office;  and  why  it  had  become  just,  at  the 
time  these  Exceptions  were  heard ;  if  it  could  be  made 
oat  to  have  been  just,  that  they  should  insist  on  what 
they  had  not  before  insisted  to  be  the  justice  of  the 
Case;  for  the  East  India  Cmnpany  originally  conceiving 
that  above  20,000/.  was  due  to  them,  carried  in  a  Claim 
which  put  the  Defendant  under  all  possible  difficulties 
to  discharge  himself;  and  they  then  waived  their  right 
to  a  smaller  smn  of  Profits,  and  prayed  that  the  Master 
would  allow  them  this  large  Sum,  except  so  much  of  it 
as  the  Defendant,  by  strict  proof,  could  discharge  him* 
self  of.  It  happens  that  the  Defendant  has,  by  what  the 
Master  considers  as  proof,  (though  I  am  very  far  from 
agreeing  with  him  in  what  was  proof,   but  by  what 
the  Master  considers    as    proof,)   not  only  got  rid  of 
his  Balance,  but   has  constituted  a  Demand,   which, 
under  this  Decree,    the  East  India  Company ^  if  this 
Demand  cannot  be  shaken,  will  be  bound  to  pay  to  him 
upwards  of  60,000/.  sterling;  then  the  Chancellor,  having 
overruled  all  his  exceptions,  without  enquiring,  in  the 
ordinary  way  of  enquiring,  of  its  own  Officers,  how  much 
of  that  which  was  stated   to  be  admitted  really  was 
admitted,  and  how  much  of  that  which  he  stated  to  be 
agreed  really  was  agreed,  cut  the  whole  down,  without 
giving  the  Defendant  even  the  benefit  of  Costs ;  he  cut 
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down  the  effect  of  all  these  intermediate  proceedings, 
and  without  admission  or  re-hearing,  or  even  notice 
that  such  a  thing  was  to  be  asked  of  the  Court,  gives 
them  that  very  Decree  which  they  might  have  asked  in 
the  first  instance,  on  the  foot  of  the  Answer,  before 
these  proceedings  were  had. 


It  appears  to  me,  my  Lords,  that  as  the  Cause  is 
before  us,  it  is  quite  impossible  that  we  can  sanction 
such  a  proceeding  with  respect  to  a  Report  from  the 
Master^s  Office ;  and  that  whatever  may  be  necessary 
sholud  be  done,  in  order  that  justice  may  be  done,  this 
is  not  the  course — I  am  afraid  that  nothing  can  be 
done,  but  this,  to  propose  to  your  Lordships,  (which  I 
propose  to  do  in  a  day  or  two  in  due  form,)  to  reverse 
that  Order  which  was  made  upon  the  hearing  of  the 
Exceptions,  and  to  call  upon  the  Court  to  hear  the  Excep- 
tions regularly,  and  to  decide  them;  and  if  either  the 
one  Party  or  the  other  is  of  opinion  that  in  the  circam- 
stances  in  which  the  Cause  stands,  and  reard  being 
had  to  the  Proceedings  which  have  taken  place  in  the 
Cause,  that  the  original  Decree  should  be  altered,  by 
directing  the  Account  upon  the  foot  of  the  Answer,  it 
is  competent  for  them  to  have  the  Account  directed  on 
different  principles ;  but  it  must  be  asked  in  a  regular 
manner,  and  I  should  submit  that  they  should  be 
led  at  liberty  to  ask  it  in  a  regular  manner,  either  by 
petition,  re-hearing,  or  by  any  other  course  which  the 
Forms  of  the  Court  may  prescribe.  Having  now 
stated  to  yeur  Lordships  the  general  purport  of 
what  I  propose,  considering  it  of  very  great  conse- 
quence to  be  extremely  cautious  that  the  practice  of 
the  Court  should  be  attended  to,  I  will  now,  with 
your  Lordships'  permission,  propose  that  the  further 
conaide^tion  of  this  shall  be  adjourned  to  Friday  next. 
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Wben  1  shall  give  in  what  I  propose  as  the  Judgment ' 
of  this  House. 

The  following  Order  was  afterwards  made:— 

"  Die  Martis,  V  Aprilis  1806. 

•*  After  hearing  Counsel,  as  well  on  Friday  the  gth, 
Wednesday  the  14th,  Friday  the  16th,  Monday  the  igth« 
as  Tuesday  the  20th  days  of  December  1803,  upon  the 
amended  Petition  and  Appeal  oi  James  Inglish  Keighley, 
Esquire,  and  of  the  Right  honourable  George  Lord 
Khmaird,  Josiah  Barnard,  Thomas  Kembk,  John  Atkins, 
Andrew  Stirling,  and  Robert  Steele,  Assignees  of  the 
Estate  and  Effects  of  Ijie  said  James  Inglish  Keighley, 
under  a  Commission  of  Bankrupt,  complaining  of  an 
Ordier  of  the  Court  of  Chancery  of  the  1st  day  of 
August  1800,  and  praying  that  the  same  might  be  re- 
versed ;  or  that  the  Appellants  might  have  such  other 
relief  in  the  premises,  as  to  this  House,  in  their  Lord- 
ships great  wisdom,  should  seem  meet :  As  also,  upon 
the  Answer  of  the  united  Company  of  Merchants  of 
England  trading. to  the  East  Indies,  put  in  to  the  said 
Appeal;  and  due  consideration  had  this  day  of  what 
was  ordered  on  either  side  in  this  Cause,  it  is  Ordered 
and  Adjudged  by  the  Loids  Spiritual  and  Temporal,  in 
Parliament  assembled,  that  the  said  Order  of  the  Court 
of  Chancery  of  the  ist  day  o{  August  1800,  complained 
of  in  the  said  Appeal,  should  be,  and  the  same  is  hereby 
reversed;  but  without  prejudice  to  what  the  said  Court 
may  think  proper  to  order  thereafter,  with  respect  to 
the  allowing  or  overruling  all  or  any  of  the  Exceptions 
taken  by  the  Respondents  and  Appellants  respectively, 
which  the  said  Court  is  thereby  directed  (subject,  as 
after  tnentiohed)  to  re-hear ;  and  also,  without  prejudice 
Vol,  IV.  D 
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to  what  the  Court  may  thereafter  order,  as  to  the  taking 
of  the  Accoont  between  the  PartTes,  either  in  the  same 
manner  as  is  directed  by  the  said  Order  of  the  1st  of 
August  1800,  or  in  any  other  manner;  due  regard  being 
had  by  the  Court  in  the  making  any  such  Order  or 
Orders  thereafter  to  be  made  to  the  Proceedings  which 
bad  been  ahready  had  in  the  Cause,  and  the  practice  of 
the  Court :  And  it  is  further  Ordered,  that  the  Parties 
are  to  be  at  liberty  to  apply  to  the  Court  in  such  manner 
as  is  according  to  the  practice  thereof,  and  as  they  shall 
be  advised,  for  the  purpose  of  having  any  alteration  or 
variation  ordered  to  be  made  in  the  original  Decree,  or 
for  the  purpose  of  having  the  Accounts  between  them 
taken  in  any  manner  to  be  prayed  upon  such  Applica- 
tion, or  for  having  the  Master's  Report  reviewed,  or 
for  further  directions,  or  for  any  other  purpose  with 
respect  to  which  they  shall  be  advised  to  make  appUca- 
tion;  and  the  said  Court,  having  due  regard  to  the 
Proceedings  already  had  in  the  said  Cause,  and  the 
practice  of  the  said  Court,  is  to  make  such  Order 
or  Orders  thereupon,  as  shall  to  the  said  Court  seem 
meet:  And  it  is  further  Ordered,  that  in  case  the 
Order  or  Orders  which  the  Court  shall  think  proper  to 
make  upon  any  application  to  the  Court,  under  such 
liberty  to  apply  as  aforesaid,  shall  render  it  unnecessary, 
in  the  judgment  <^  the  Court,  to  re-hear  the  sakL  Excep- 
tions, or  any  of  them,  then  the  Court  is  to  be  at  liberty^ 
notwithstanding  the  direction  thereinbefore  c(mtained, 
touching  the  re-hearing  of  the  said  Exceptions,  to  make 
such  Order  or  Orders  respecting  the  same,  and  the 
Costs  thereof,  and  of  the  Proceedings  which  had  been 
had  relative  thereto,  as  shall  appear  to  the  Court  to  be 
just,  and  according  to  its  practice. 

George  Rose,  Clerk  of  Parliament.^ 
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The  Exceptions  now  came  on  to  be  re-heard«  no 
re-hearing  of  the  Cause  or  other  Proceeding  having 
taken  place  subsequently  to  the  decision  in  the  House      ^Sy  i8»  19 
of  Lords.     The  Exceptions  taken  on  behalf  of  the    „  ^**?^* 
Plaintifiis  amounted  to  Ninety-one;  three  Exceptions      CoBfPAirT 
were  also  taken  by  the  Defendant,  Mr*  SoUdtor-Gene'  ^^ 

ml.  Sir  A.  Pigoti,  Mr.  Serjeant  Bosanquet,  and  Mr.     Keighlet. 
Wyait,  in  support  of  the  Plaintifis  Exceptions;  Mr. 
Hart,  Mr.  Bell,  and  Mr.  Heald,  contra;  and  in  support 
of  the  Exceptions  taken  by  the  defendant.    No  Cases 
were  cited  on  either  side. 

The  Vice-Chancbllor  : — 

In  this  Case  a  Bill  is  filed  by  the  East  India  Conymnf  19th  Jan.  iSig. 
against  Mr.  KeigUey,  who  had  been  a  servant  of  the 
Company^  and  had  held  a  situation  of  Factor  for  the 
Company  at  Banleah  in  the  East  Indies.  The  Bill  com- 
phins  that  Mr.  KeighUy,  in  his  character  of  Factor,  had 
by  certain  Contrivances  made  an  illegal  profit ;  and  it 
calls  upon  the  Court  to  declare,  that  Mr.  KeighUy  is 
to  be  answerable  to  the  Company  for  the  illegal  profit 
80  made.  The  first  Contrivance  stated,  is,  that  Mr. 
Keigkky,  who,  in  his  situation  of  Factor,  was  bound  to 
buy  Silk  for  the  Company,  to  exercise,  therefore,  all 
his  diligence  and  activity  for  procuring  that  Silk  at 
the  lowest  price,  did,  in  truth,  become  himself  a  con- 
cealed seller  of  Silk  to  the  Company,  by  engaging  two 
of  his  Servants  to  propose  in  their  names,  but  on  his 
account.  Contracts  for  the  sale  of  Silk  at  a  particular 
price,  which,  on  the  part  of  the  Company,  he  accepted* 
Another  Contrivance  charged  in  the  Bill,  is,  that  after 
those  Contracts  had  expired,  Mr.  Keighley  proposed  to 
tlie  Company  to  contract  with  them  himself  for  the 
sale  of  Silkf  at  a  Price  stated;  and,  in  order  to  induce 
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the  Company  to  accept  such  Proposal,  he  represented 
that  other  market  Silk  bore  a  certain  price :   the  Bill 
alleges,  that,  under  that  representation,  the  Company 
were  induced  to  accept  the  Contract  bo  proposed  by 
him ;  but  that  Silk  did  not  at  that  time  bear  the  market 
Price  which  he  had  mentioned,  and  that  Mr.  KeigUoff 
therefore,  by  the  effect  of  this  misrepresentation,  gained 
a  large  undue  Profit,  at  the  expense  of  the  Company, 
which  a  Court  of  Equity  ought  not  to  permit  him  to 
keep  to  his  own  use.    At  the  hearing  of  this  Cause, 
the   Lord  Chancellor,   Lord  Rosslyn,  considered   that 
these   Contrivances    were   proved,   and   Mr.    KeighUy 
having  in  his  Answer  admitted  that  he  had  made  a  Profit 
upon  these  Contracts,  amounting  nearly  to  20,000/.; 
the  Decree  declared,  that  Mr.  Keigkley  was  to  be  con- 
sidered a  Trustee  fbr  the  Company  in  respect  to  the 
Profit  made  on  the  two  Contracts   entered  into  with 
Datterham  Ghose  and  Anunderam  Sircar,  his  Servants, 
and  also  on  his  own  Contract ;  and  directed  a  general 
Account  of  the  Dealings  and  Transactions  between  the 
Parties.    The  East  India  Company  were  undoubtedly 
at  liberty  to  have  taken,  at  the  hearing  of  the  Cause,  ft 
Decree  tliat  Mr.  Keighley  should  pay  to  the  Company 
the  Profits  which  he  admitted;   but  the  Company  not 
choosing  to  be  bound  by  the  admission  of  Mr.  KeigUey, 
and  considering  that  in  the  progress  of  the  Accounts 
they  might  be  able  to  establish  a  much  larger  Profit, 
they  therefore  desired  this  Decree  for  a  general  Ac- 
count     On  the  execution  of  that  Decree,  they  pro- 
ceeded in  the  Master's  Office  to  carry  in  a  Charge  of 
all  the  Sums  which  they  had  paid  to  Mr.  XeigUey,  in 
respect  of  the  purchase  of  Silks,  during  the  time  to 
which  the.  Contracts   applied  ;    and  then  called   upon 
Mr.  Keighky  to  discharge  himself,  by  showing  that  he 
had  actually  paid  so  much  as  would  reduce  the  Sum  he 
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had  received  to  the  extent  of  the  Profit  which  he  had 
admitted.  In  the  progress  of  this  investigation,  the 
Master  permitted  Mr.  Keighley  to  enter  into  evidence, 
for  the  purpose  of  establishing,  not  only  that  he  had 
not  made  greater  Profits  than  the  Sum  admitted,  but 
that  he  had  not  made  any  Profits,  and  that  he  had,  in 
truth,  been  a  great  loser  by  the  transaction ;  and  the 
Master  considered  himself  at  liberty  to  find,  that,  in 
respect  of  such  Loss,  there  was  no  less  a  sum  than 
67,000/.  due  from  the  Company  to  Mr.  Keighkj/\  and 
the  substantial  question  is.  Whether  the  Master  was 
justified  in  this  course  of  proceeding,  and  in  this  con- 
clusion. It  is  said,  that  although  it  is  very  true,  that 
the  East  India  Company  might,  if  they  pleased,  in  the 
Master*^  Office,  have  immediately  charged  Mr.  Keighley 
with  this  admitted  Sum,  and  gone  no  farther;  yet> 
because  they  required  an  Account,  they  opened  the 
Account  altogether,  and  that  Mr.  Keighley  was  there- 
fore at  liberty  to  contradict  his  own  Answer,  and  to 
prove  that  he  had  made  no  Profit,  but  had  sustained  a 
Loss,  and  to  charge  the  East  India  Company  with  that 
Loss.  I  am  not  of  that  opinion.  This  Decree  proceeds 
upon  the  ground,  that  the  Agent  has,  by  improper 
Contriyances,  obtained  an  advantage  over  his  Princi- 
pal; it  declares  the  Agent  in  these  Transactions  a 
Trustee  for  his  Principal;  and  the  Agent  admitting 
a  Profit,  it  directs  an  Account  only  for  the  purpose  of 
enabling  the  Principal  to  establish,  if  he  can,  a  greater 
amount  of  Profit  than  the  Sum  admitted.  In  the  pro- 
gress of  that  Account,  the  Admissions  in  Mr.  Keighley's 
Answer  were  conclusive  for  the  Plaintiffs,  as  ag^nst 
him  and  his  Representatives,  that  he  had  made  a  Profit, 
at  the  least,  to  the  admitted  Amount ;  and  it  was  against 
first  principles  to  receive  Evidence  on  the  part  of  a 
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Defendant  to  contradict  his  own  Answer,    Upon  this 
single  view  of  the  Case,  I  am  of  opinion,  therefore,  that 
the  matter  must  go  back  to  the  Master, — and  allowing 
all  those  Exceptions  which  apply  to  that  part  of  the 
Report  in  which  the  Master  finds  particidar  Sums  due 
from  the  East  India  Company  to  Mr.  Keighley,  (I  think 
they  begin  at  the  fifty-fourth  Exception,  and  pervade 
all  the  remaining  part  of  the  Exceptions,) — my  further 
Order  is.    That  the  Master  review   his  Report;   the 
Court   declaring,   that  the    Defendants,   representing 
Mr.  Keighley,  are  not  at  liberty  to  enter  into  Evidence 
to  contradict  the  Answer  of  Mr,  Keighley :  and  that 
the  Answer  of  Mr.  Keighley  is  conclusive  Evidence  for 
the  Plaintifis,  that  Mr.  Keighley  did  make  Profits  by 
the  three  several  Contracts  in  the  Decree  mentioned, 
to  the  extent,  at  least,  of  the  Sum  admitted  in  his 
Answer.    There  is  another  point  of  the  Case  which  is 
not  involved  in  these  Directions,  I  mean  the  point  as 
to  the  Commission.    With  respect  to  this  point,  I  am 
of  opinion,  the  Master  was  not  at  liberty,  under  the 
Directions  in  the  Decree,  '^that  he  should  make  to 
Mr.  Keighley  all  just  Allowance,"  to  enter  into  any 
consideration  of  the  question  of  Commission,  this  being 
a  substantive  Claim  made  by  the  Answer,  and  not  sus- 
tained by  the  Decree;    the   Claim  on   the  part   of 
Mr.  Keighley p  is,  in  truth,  utterly  inconsistent  with  the 
Deed  of  Covenant  which  he  entered   into  with  the 
Company :  I  shall  therefore  declare,  that  the  question, 
as  to  the  Commission,  being  raised  in  Mr.  Keighley*a 
Answer,  and  no  Direction  given  with  respect  to  it  in  the 
Decree,  that  the  Master  was  not  at  liberty  under  the 
Order  ''to  make  Mr.  Keighley  just  Allowances,"  to 
enter  into  the  consideration  of  that  Claim;  and  the 
pnly  addition  I  shall  make  to  the  Order  is,  that  in  the 
progress  of  the  subsequent  Account  of  the  Defendants 
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the  Assignees  shall  be  at  liberty  to  use  all  Admissions 
made  on  the  part  of  the  Plaintiffs  on  taking  the  prior 
Account. 

With  respect  to  the  Deposit,  I  think  that  it  should  be 
returned,  because  I  cannot  approve  the  mode  in  which 
these  Exceptions  have  been  taken,  where  the  nature  of 
the  Case  admitted  of  a  much  shorter  form.  I  make  the 
Order  upon  both  Sets  of  Exceptions^  that  the  Deposit 
shall  be  returned  (z). 

{x)  Vide  JFoB  v.  Bici%,  i  Bro.  C.  C.  484. 
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In  this  Case,  a  Notice  of  Motion  was  given,  that  the 
Injunction  granted  in  this  Cause  might  be  dissolved, 
and  the  Cause  dismissed,  for  want  of  Prosecution. 

Subsequent  to  the  Notice  of  Motion,  a  Replication 
was  filed. 

Mr.  Barber,  for  the  Motion,  observed,  that  as  a 
Replication  was  filed,  he  could  not  insist  upon  the 
Motion ;  but  as  the  Replication  was  filed  subsequent  to 
the  Notice  of  Motion,  he  was  entitled  to  his  Costs. 

Mr.  EUiion,  contra. — 

The  Vice-Chancellob  : — 

As  the  Replication  was  filed  before  the  Motion  made, 
it  cannot  be  sustained ;  but  as  the  filing  of  the  Repli- 
cation was  subsequent  to  the  Notice  of  Motion,  the 
Defendant  must  have  his  Costs. 


91  Janbary. 

On  Replication  f 
after  Notice  tf 
Motion  to  dis' 
nd$i,  the  Motion 
not  nutainabk; 
Imt  Defendant  is 
entitled  to  Costs. 
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BOYS  et  UX.  V.  FORD  and  Another. 
91  St  Jan. 

fi^h  nr^it       iVlR.  Phillimore  moved,    before   Answer,  on  behalf 

/-       /  of  the  Defendant,   that  it  mi&cht   be   referred   to   a 

before  Antwerp  a  °  /*.   /.      »^ 

reference  was       J^^^^  to  report  what  was  due  to  the  Plaintifls  for  the 

made  to  the  Mas-  remainder  of  the  Legacy  of  500/.  mentioned  in  the 
ier  to  ascertain  Pleadings,  and  to  tax  the  Plaintiifs  their  Costs  of  the 
what  was  due  to  Suit  In  support  of  the  Motion,  he  stated  the  Case  of 
the  Plaintiff  for  pkHjpott  y.  Rasher,  25th  June  1817,  which  wasaBiU 
t  i^CoMt  '  ^^^  "^y  ^^  Plaintiff  on  behalf  of  himself  and  other 
in  respect  of  the  Creditors  against  the  Defendant,  as  the  personal  Re- 
Legacy  ckdmed  presentative  of  his  Father  and  others,  praying  the 
by  the  Bill;  the  usual  Accounts,  and  on  the  Motion  of  Mr.  Maddock, 
same  to  be  paid  before  Answer,  which  was  opposed  by  Mr.  PhilUmore, 
within  a  given  ^^  j^^  Vice-ChanceUor  (Sir  Thomas  Plumer)  made  the 
^y!^^  ^jl/  following  Order : — **  Whereupon  and  upon  hearing  Mr. 
PiaintyPs  Costs  P^lli^^'^^^  of  Counsel  for  the  Plaintiff,  the  said  Affidavit 
of  the  Applica-  ^^^  ^^  Affidavit  of  the  Plaintiff  read,  and  the  Defendant 
tionyondofthe  Jeremiah  Rasher,  by  his  Counsel,  undertaking  to  pay 
Master* sUcport^  into  the  Bank,  with    the   privity  of  the  Accountant 

'^£  Srf  "S-  ^^^^^  ^^  ^^^  ^°^^'  ^  *®  ^^^^^  ^^  *^^  C^nae,  the 

^  J    A      J  .1    sum  of  211  /.  125.  4rf.  the  Amount  of  the  Bill  of  Costs 
fendant^  and  the  ... 

Vlaintifftobeat  delivered  by  the  Plaintiff,  and  claimed  by  his  Bill  in 
liberty  to  proceed  this  Cause,  to  be  due  from  the  Defendant  Jeraniah 
in  the  Cause-       Rasher ;  this  Court  doth  order  that  the  said  Defendant 

Jeremiah  Rasher  do  pay  the  same  accordingly,  on  or 
before  the  first  Seal  after  this  present  Trinity  Term : 
And  it  is  ordered,  that  it  be  referred  to  Mr.  Jekylt, 
one  of  the  Masters  of  this  Court,  to  tax  the  said  Bill 
of  Costs;  and  in  order  thereto  all  parties  are   to  be 
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examined  upon  Interrogatories,  and  are  to  produce 
upon  Oath  all  Books,  Papers,  and  Writings  and 
Vouchers  in  their  custody  or  power  relating  thereto,  "^^*  *^  ^*' 
or  any  of  the  Items  or  Charges  therein,  as  the  said  ^ 
Master  shall  direct :  And  it  is  ordered,  that  what  shall  ^^^  another  - 
be  taxed  for  such  Costs  be  paid  to  the  Plaintiff  Thomas 
Griffin  Phillpotts,  out  of  the  said  sum  of  2 1 1  /.  1 2  5.  4  <2. ; 
and  thereupon  it  is  ordered  that  the  Plaintiff  do  de- 
lifer  to  the  said  Defendant  Jeremiah  Rosher  upon  Oath, 
all  Books,  Papers  and  Writings  which  he  has  in  his 
custody  or  power  belonging  to  the  said  Defendants : 
And  it  is  ordered,  that  the  residue  of  the  211/.  12  s.\d. 
(if  any)  be  paid  to  the  said  Defendant  JeremioA  Rosher: 
And  it  is  ordered,  that  the  said  Jeremiah  Rosher  do 
pay  unto  the  Plaintiff  and  the  others.  Defendants,  their 
Costs  of  this  Suit,  to  be  taxed  by  the  said  Master,  not 
including  the  Costs  of  this  Application ;  and  thereupon 
it  is  ordered  that  the  Plaintiff's  Bill  stand  dismissed 
out  of  this  Court." — He  also  mentioned  the  Case  of  Lee 
V.  Biddlecombef  loth  December  1817,  which  was  a  Bill 
filed  by  the  holder  of  a  Bill  of  Exchange  for  300/., 
accepted  by  the  Defendant  Biddlecombe,  on  behalf  of 
himself  and  other  holders  of  Bills  accepted  under  like 
circumstances,  claiming  an  equitable  lien  on  an  Inden- 
ture of  Settlement  executed  on  the  marriage  of  the  De- 
fendant Biddlecombe,  and  upon  his  Interest  under  it, 
and  that  the  Defendant  BoUon,  in  whose  possession  the 
Deed  was,  might  be  declared  a  Trustee  for  the  Plaintiff 
^  and  the  other  Bill  Creditors,  and  might  be  restrained 
from  parting  with  it.  An  Injunction  was  granted. 
Mr.  Hart  and  Mr.  Seton  moved.  That  it  might  be 
referred  to  the  Master  to  inquire  what  was  due  to 
the  Plaintiff  for  Principal  and  Interest  on  the  Bill 
of  Exchange,   and   to   tax    all   Parties  their    Costs. 
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And  that   on  payment  of  what  should  appear  doe 
for   Principal^   Interest  and    Costs,    the   Bill    might 

Boys  et  Ux.    b^  dismissed,  and  the  Injunction   dissolved. — Mr.  G* 
'  WiUon,  for   the  Plaintiff,  opposed  the    Motion;  bat 

and  another     ^®    Lord  Chancellor  made  the  following    Order : — 

"  Ordered,  that  on  payment  by  Defendant  B.  to  Plain^ 
tiff,  of  the  Sum  of  316/.,  admitted  to  be  due  to  him 
for  Principal  and  Interest,  in  respect  of  the  Bill  of 
Exchange  for  300/.,  together  with  22 1.  is.  Sd.  for  the 
Plaintiff's  Costs  at  Law,  the  Injunction  to  restrain 
Defendant  Biddlecombe  from  taking  the  Indenture  of 
Settlement,  dated  31st  May  1798,  out  of  the  hands  or 
custody  of  Defendant  Bolton,  and  to  restrain  Defend^ 
ant  Bolion  from  parting  therewith,  and  also  to  restrain 
the  Defendants,  the  Governor  and  others  of  the  Bank, 
from  permitting  any  transfer  of  the  13,657/.  13s.  Sd. 
three-per-cent.  consols,  standing  in  the  names  of  other 
Defendants,  and  from  paying  Dividends  to  any  person 
until  Defendant  Biddlecombe  should  answer  the  Bill,  er 
the  Court  should  make  ftirther  Order,  should  be  dis- 
solved. And  that  it  should  be  referred  to  Master — 
to  tax  the  Costs  of  Plaintiff  and  other  Defendants,  and 
that  such  Costs  of  the  Plaintiff  and  other  Defendants 
should  be  paid  by  Defendant  Biddlecombe ;  and  in  case 
there  should  be  any  delay  in  paying  the  said  Costs, 
when  taxed  by  Defendant  Biddlecombe,  Plaintiffs  and 
other  Defendants  were  to  be  at  liberty  to  apply  for 
reviving  Injunction  or  otherwise,  as  they  should  be 
advised." 

Mr.  Roupell,  contra : — 

The  Defendant  does  not  undertake  to  pay  the  Money 
and  Costs  when  ascertained,  nor  does  he  propose  to 
pay  the  Interest  due  on  the  Legacy. 
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The    Vice-chancellor  stated,  that,  in  order  to  save  i8io« 

mmecessary  Expense,  the  Court  would   at  any  time     *        ^' ' 

stop  a  Suit,  when  a  Defendant  submitted  to  satisfy  the     ^oys  ct  Ux. 
PiaintiflPs  full  demands,  and  made  an  Order,  referring  J^' 

it  to  the  Master  to  compute  Interest  upon  the  Legacy,  ^  another 
after  the  rate  of  5  per  cent,  from  the  end  of  one  year 
after  the  Testator's  Death,  and  to  tax  the  Plaintiff's  Costs 
in  this  Suit ;  and  that  the  Defendants  should,  within 
eight  weeks  after  the  Master  should  have  made  his  Report 
in  pursuance  of  this  Order,  pay  to  the  Plaintiff  what  the 
Master  should  certify  to  be  due  to  him  for  Principal  and 
Interest  in  respect  of  his  Legacy,  together  with  the  Plain- 
tiff's said  Costs;  and  thereupon  it  was  ordered  that  the 
Plaintiff's  Bill  should  be  dismissed :  But  in  default,  &c. 
it  was  ordered,  that  it  should  be  referred  to  the  Master 
to  tax  the  Plaintiff  his  Costs  of  this  Application,  and  of 
the  Proceedings  before  the  Master  in  pursuance  of  this 
Order,  and  of  the  Master^s  Report  to  be  made  in  pur- 
suance thereof;  and  that  the  Defendant  should  pay 
such  Costs,  when  taxed,  to  the  Plaintiff.  And  in  that 
case  it  was  ordered,  that  the  Plaintiff  be  at  liberty  to 
proceed  with  the  Cause. 
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BENTHAM  (since  deceased)  and  Another 
»7th  J^uary.  "'  WILTSHIRE. 

Executors  have   1  HIS  was  a  Bill  for  the  specific  performance  of  an 

only  power  to      Agreement  to  sell  a   certain   Messuage,  and    several 

sell  real  Estate  r  t      j  i_  1  ^    xi_ 

.  .     pieces  of  Land  belons^ng  to  the  same. 

where  expressly    ^  ®    ® 

given,  or  neceS" 

aarify  to  be  tm-        On  a  reference  to  the  Master,  he  reported  a  good 

plied  from  the     Title  could  be  made,  and  the  Report  was  absolutely 

Produce  being     confirmed.     An  Order  was  subsequently  made,  on  the 

^opassth^h    gj  jj^^^^  i8i7,referring  it  to  the  3fa«^er  (amongst  other 

,        cm/'      f  ^^i'^gs)  *o  settle  a  proper   conveyance   of  the  Estate 
their  Office.         ^^^  Premises  to  the  Defendant,  or  to  whom  he  should 

appoint;  and  by  the  Master's  Report,  22d  April  1818, 
he  reported,  that  a  Draft  of  the  Conveyance  had  been 
laid  before  him;  and  he  had  settled  and  approved  of 
the  same,  and  had,  amongst  other  persons,  made 
Joseph  Bassan,  (the  only  surviving  Son  and  Heir  at 
Law  of  Abraham  Bassan  deceased,  the  Testator  in  the 
Conveyance  mentioned)  a  Party,  as  he  was  of  opinion 
he  was  a  necessary  Party  thereto. 

To  this  Report,  Exceptions  were  taken,  on  the 
ground  that  Joseph  Bassan  was  not  a  necessary  Party 
to  the  Conveyance. 

Abraham  Bassan,  the  Testator,  by  his  Will,  21st  De- 
cember 1797,  bequeathed  to  Hannah  Barrett  the  Estate 
in  question,  for  her  Life,  provided  she  did  not  marry, 
and  directed  that  "  after  her  decease  the  Estate  should 
be  sold,"  (not  saying  by  whom)  "  to  the  highest  bidder. 
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by  public  Auction,  and  the  Money  or  Monies  arising  from 
such  sale  thereof  to  be  disposed  of  in  manner  and 
form  following/'  amongst  certain  illegitimate  Children 
in  the  Will  named*  first  paying  unto  George  Barrett  a 
Legacy  of  5/.;  and  he  appointed  Bryan  Bentham  and 
Hannah  Barrett  his  Executors. 
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The  Testator  afterwards  died,  and  his  Will  was  proved 
by  his  Executors.  The  Testator,  at  his  death,  left  a 
Widow  and  three  Sons,  viz.  Joseph  Bassan,  Abraham 
Bassan,  and  Samtel  Bassan,  who,  as  his  lawful  Issue, 
were  his  Co-heirs  at  Law,  according  to  the  custom  and 
mode  of  Descent  of  Gavelkind  Lands,  which  the  Pre- 
mises and  Lands  in  question  were. 

EUzabeth  Bassan,  the  Testator^s  Widow,  died  some- 
time after  the  Testator's  death,  as  did  also  his  Sons 
Abraham  Bfissan  and  Samuel  Bassan,  without  Issue  and 
intestate;  whereby  the  legal  Estate  in  Fee  Simple  in 
remainder  immediately  expectant  upon  the  decease  of 
Hannah  Barrett,  the  Tenant  for  Life  under  the  Testa- 
tor's Will,  became  vested  in  Joseph  Bassan,  as  the 
only  surviving  lawful  Issue  and  Heir  at  Law  of  the 
Testator. 


The  Sale  took  place  during  the  life  of  the  Tenant  for 
Life,  vnih  the  concurrence  of  both  the  Executors;  but 
Bentham,  one  of  the  Executors,  died  after  thie  institu- 
tion of  the  Suit.  The  Persons  amongst  whom  the  Pur- 
chase Money  of  the  Estates  was  to  be  divided,  were 
all  of  age,  and  ready  to  join  in  the  Conveyance. 

Mr.  Bell,  Mr.  Wyatt,  and  Mr.  Preston,  in  support  of 
the  Exceptions : — 

This  is  merely  a  question  of  Conveyance,  and  whether 
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the  Heir  at  Law  is  a  necessary  Party  to  the  Convey^ 
ance.  No  Persons  are  named  who  are  to  sell  the  Estate, 
and  those  Persons  therefore  moat  sell  who  are  to  apply 
the  Produce  of  the  Sale,  that  is,  the  Executors  of  the 
Testator.  In  Shepparis  Toudtsttme  {a\  an  excellent 
Work  (6),  it  is  laid  down»  "  If  one  deviseth  by  his  WiB 
that  his  Land  shall  be  sold  to  pay  his  Debts,  and  say 
not  by  whom,  in  this  case  it  shall  be  sold  by  his  Ex- 
ecutois;  and  if  one  devise  all  his  Land  except  one 
Acre,  which  he  doth  appoint  to  pay  his  Debts,  by  this 
devise  his  Executors,  or  the  Survivor  of  them,  may 
sell  it :  but  if  one  say  by  his  Will,  that  /.  S.  shall  have 
t€um  gubematumtm  pnerorum  meorum,  quam  the  disposing, 
letting  and  setting  of  my  Lands,  by  this  devise  J.  5. 
hath  a  power  given  to  him  to  sell  the  Land."  In  Per' 
kins  (c),  it  is  said,  "  And  if  a  Man  wiUeth  that  his  Lands 
shall  be  sold  for  the  payment  of  his  Debts,  and  doth 
not  express  by  whom  the  Sale  shall  be,  it  shall  be  sold 
by  his  Executors,  for  the  payment  of  his  Debts;  and 
the  payment  of  his  Debts  doth  belong  unto  the  Ex- 
ecutors :  but  if  a  Man  willeth  that  his  Land  shall  be 
sold,  and  doth  not  say  by  wIkmu,  nor  forwhat,itseemeth 
to  be  void ;  twmem  qtutre  the  <^inion  of  other  Mea." 
There  is  a  Case  in  Dytr(d),  where  a  Man  devised  aU 
his  Manors,  Sec  to  his  Sister,  excepting  out  of  this 
genial  Bequest  his  Manor  of  H.,  which  he  appcmited 
to  pay  his  Debts,  and  appointed  two  Executors  by 
name,  and  died;  one  of  tl^  Executors  died ;  and  then 
the  other  sold  the  Land,  and  the  Sale  was  held  good. 


(«)  Hilliard*s  Ed.  p.  43. 

(i)  On  Mr.  PrtdwC^  prais- 
ing diis¥^ork,  the  Vke-Ckut^ 
eeiiortMt  '^  Toa  say  right : 


matioo  in  that  Work,   as  ii 
any  known  to  the  FmfriMon' 
(c)  Sect.  547. 

(O  371.  (b-) 
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In  that  Case,  as  in  this,  one  of  the  Executors  died,  but 
the  Sumvor^  it  was  held,  might  sell;  so,  also,  there 
are  the  Cases  of  Barrii^on  v.  Attometf  General  and 
others  (e),  and  Blatch  y.  Wilder  (/).  All  these  Autho- 
nties  prove,  that  where  a  Sale  is  directed  for  payment 
of  Debts  or  Legacies,  and  no  Person  is  named  to  sell, 
the  Executors  may  sell  (g) ;  and  thus  the  difficulty  is 
obnated,  of  getting  a  reluctant  Heir  to  join  in  the  Sale ; 
the  Testator  having  disinherited  his  Heir,  could  never 
mean  him  to  act  as  Trustee^ 
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If  an  objection  is  made,  that  the  Will  only  directed 
a  Sale  after  the  death  of  the  Tenant  for  Life,  who  is 
still  living,  our  Answer  to  that  is,  that  it  was  an  ob- 
jection to  the  Title ;  but  on  a  reference  to  the  Master, 
he  reported  a  good  Title  could  be  made,  and  that 
Report  has  been  confirmed,  so  that  such  Objection  is 
too  late ;  and  in  an  Anonymous  Case  in  Leonard  (A),  it 
appears  these  three  Propositions  were  determined: 
1st,  That  where  a  general  Authority  is  given  to  sell, 
for  the  payment  of  Debts  and  Legacies,  and  no  Person 
named  to  sell,  the  Executors  may  sell  ^  2dly,  That  if 
there  be  several  Executors,  and  one  dies,  the  Survivors 
may  sell ;  and^  sdly.  That  though  the  Estate  was  directed 
to  be  sold  after  the  death  of  the  Tenant  for  Life,  they 
may  sell  during  the  life  of  the  Tenant  for  Life,  for  if  all 
the  Executors  were  to  die  in  the  life-time  of  the  Tenant 
for  Life,  the   Estate  could    not  be  sold.     Uvedale  v. 


(e)  Hardres,  419. 
(/)  1  Atk.  430. 
(g)In  addition  to  the  Autho- 
rities cited,  see  Els.  Obs.  93, 


and  Grounds  and  Rudimen(8, 
&c.  p.  31 1. 
(A)  a  Leon.  320. 
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Uvedak  (0,  Pitt  v.  Pelham  (A).    These  Cases  are  re- 
ferred to  in  Powell  on  Devises. 

Mr.  Home,  and  Mr.  Sugden,  contra : — 

We  insist  that  the  Heir  at  Law  is  a  necessary  Party 
to  this  Conveyance.  No  power  is  expressly  given  to 
any  Persons  by  name  to  sell,  nor  is  there  any  direction 
to  the  Executors  to  pay  Debts  or  Legacies  : — If  there 
is  no  power  of  Sale  given  to  any  oiie  by  name,  the 
Heir  at  Law  becomes  a  Trustee  for  that  purpose,  and 
he  must  sell  (/) ;  and,  consequently,  it  is  necessary  that 
he  must  join  in  the  Conveyance  : — If  the  Lands  could 
not  be  sold,  unless  by  the  Executors,  there  would  be 
more  force  in  the  argument ;  but  here  it  is  not  necessary 
they  should  sell, — ^they  are  not  the  only  persons  who 
can  sell, — as  the  Heir  at  Law  may,  as  a  Trustee, 
be  compelled  to  sell.  If  the  power  of  Sale  was  to  be 
executed  by  the  Executors,  it  cannot  now  be  executed, 
because  one  is  dead. 

No  Sale  was  authorized  during  the  life  of  the  Tenant 
for  Life,  and  we  may  suppose  the  Testator  had  good 
reason  for  deferring  the  Sale  until  after  her  death,  sup- 
posing, probably,  the  Estate  would  then  be  more  valua- 
ble and  productive.  The  Case  of  Pitt  v.  Pelham  (m),  is 
an  Authority,  not  against,  but  in  favour  of  the  Excep- 
tions ;  for  though  it  was  reversed  in  the  Hotise  of  Lords 
as  to  some  points,  it  was  not  as  to  all  the  points  there 
determined. 


(i)3  Atk.  119. 

{k)  1  Ch.Cas.  176.   iLeo. 

304. 
(OSetCo.  Litt.  113a.  note,  2. 


(m)  1  Ch.  Gas.  1  76.  S.  C, 
2.  Freem.  1 36. 1  Ch.  Rep.  283. 
T.  Jones,  25.   1  Lev.  304. 
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The  Vice-Chancellor  : — 
To  enable  Executors  to  sell,  the  power  must  either 
1)6  expressly  given  to  them,  or  necessarily  to  be  implied, 
from  the  Produce  being  to  pass  through  their  hands  in 
the  execution  of  their  Office,  as  in  payment  of  Debts 
and  Legacies;  but  h6re,  the  ExecuUnis  have  nothing 
to  do  with  the  produce  of  the  Sale,  nor  any  power  of 
distribution  with  respect  to  it.  It  is  a  further  cir- 
cumstance, that  the  Sale  is  directed  to  be  made  after  the 
death  of  the  Tenant  for  Life,  who  was  one  of  the  Ex- 
ecutors ;  there  is  here,  therefore,  no  power  of  Sale  in 
the  Executors. 

Exceptions  over-ruled  (p). 

(o)  Some  of  the  points  in    in  note  s,  to  Co.  Litt.  page 
diii  Case  are  ably  considered    113  a. 
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WILD  V.  HOBSON.  29th  January. 

1  H  E   Vice-Chancellor  directed  the  Bill  in  this  Cause      On  a  Decree 

should  be  dismissed,  with  Costs.  Jor  dunustal  of 

BUI  with  Costs, 

Mr.  Bell  said,  there  had  been  some  Motions  made  in  thesMcwspre^ 
the  Cause,  the  Costs  of  which  could  not  be  obtained,  ji^ai^  r^  ^jl^ 
unless  the  Decree  of  Dismissal  was  prefaced  with  a  j^meni  of  Costs 
direction  for  the  payment  of  those  Costs;  and  men-  on  some  Motions 
tioned  Daubigny  v.  Cockbume,  before  the  late  Master  in  the  Cause, 
of  the  Rolls  (p),  where  that  course  had  been  pursued. 


The  Vice-Chancellor  : — 
Let  this  Decree  be  prefaced,  as  in  that  Case. 


Vol.  IV. 


(p)  Sir  mUiam  Grant. 
E 
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Same  day.  HOLKIRK  and  otliers  v.  HOLKIRK  and  another. 

Motion  by  ThIS  was  a  Motion,  by  Mr.  Bell,  on  behalf  of 
Plaint '^^'^^  several  of  the  Plaintiffs,  that  the  Bill,  as  far  aa  they 
have  Bill  dis-      ^^^^  concerned,  might  be  dismissed  with  Costs. 

missed  against 

tkenif  toitk  Costs       ^^*  CoUinson,  contra,  objected,  that  the  Plaintiflb  who 

grantedonterms.  sought  to  have  the  Bill  dismissed  were,  with  the  other 

Plaintiffs^  residuary  Legatees,  and  necessary  Parties  to 

the  Bill ;  and  that  if  the  Bill  is  dismissed  against  these 

Plaintiffs,  they  must,  at  considerable  expense,  be  made 

Defendants,  with  the  additional  inconvenience,  that  alt 

but  one  of  these  Plaintiffs  are  out  of  the  jurisdiction, 

being  resident  in  France;  a  circumstance  that  would 

occasion  great  delay  in  the  Suit.     He  cited  Tetterton 

V.  Osborne  (q).     It  must  be  proved  they  are  out  of  the 

jurisdiction,  which  it  may  be  difficult  to  do. 

Mr.  Bell,  in  reply : — 

The  object  of  this  Motion  is  not  delay.  The  Bill 
eontains  imputations  on  one  of  the  Defendants,  the 
Mother  of  these  Plaintiffs,  and  they  are  unwilling  to 
appear  as  Plainti£fs,  countenancing  such  imputationa 
on  their  Parent. 

The  Vice-Chancbllok: — 

Plaintiffs  cannot  be  permitted  to  withdraw  themselves 
from  that  character,  if,  by  so  doing,  the  remaining 

(y)  1  Dick.  35a 
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Plaintiffs  in  the  Suit  are  injured.  If  the  Defendant, 
the  Mother,  will  undertake  not  to  object,  at  the  hearing 
of  the  Cause,  that  it  is  not  proved  that  these  Persons 
are  out  of  the.  jurisdiction  of  the  Court,  the  Plaintiffs, 
on  paying  their  Costs  of  the  Suit  and  of  this  Motion, 
and  of  the  amendment  of  the  Bill,  may  take  the  Order. 
That  Plaintiff  who  is  here,  must  also  undertake  to  put 
in  his  Answer  as  Defendant,  when  the  Bill  is  amended, 
within  a  fortnight  after  the  filing  of  the  amended  Bill. 
Qnmting  the  Motion  on  these  terms  will  not  injure  the 
other  Plaintiffs. 

Mr.  Co//tii5on:— There  are  two  Defendants :  the  Mo- 
ther of  these  Plaintiffs,  who  is  Executrix,  and  another 
Person,  who  is  Executor  with  her.  Her  consent,  alone, 
not  to  object  at  the  hearing,  will  not  be  sufficient. 

The  Vicb-Chancellor  : — 

Her  consent  out  of  Court  would  bind  the  other  De- 
fendant, the  Executor,  and  so  it  will  in  Court. 

Motion  granted. 


HOLKIRK 

and  odiera 
r. 

HolKIRK 

and  another. 


RHODE  V.  SPEAR. 

Mr.  PhUBmore  mored,  on  behalf  of  the  Defendant,  to     Same  day. 
dismiss  the  Bill,  with  Costs,  for  want  of  Prosecution^ 


Mr.  Roots,  contra,  objected,  that  the  Defendant  hav- 
ing«  since  the  commencement  of  the  $uit,  become  a 

s  2 
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Bankrupt,  could  not  now  make  this  Motion ;  or,  if  be 
could,  that  the  Plaintiff  would  undertake  to  speed  the 
Cause. 

Mr.  Philiimore  in  reply,  cited  Monteitk  v.  Taylor  (r) 
y  uaiy.    ^^  ^^  Authority  for  the  Motion ;  and  said  the  Plaintiff 

had  ahready  once  undertaken  to  speed  the  Cause. 

The  Vice-Chancellor  : — 

Take  the  usual  Order  made  on  a  second  undertaking 
to  speed  the  Cause. 

(r)  9  Ves.  615. 


GIBBONS  V.  HOWELL. 

Same  day.      Mr.  WEST  moved  that  his  CUent  might  be  permitted 

to  open  the  Biddings  in  this  Case.  He  said  another 
Person  had  before  moved  to  open  the  Biddings,  but  he 
had  not  drawn  up  the  Order,  or  paid  his  Deposit. 

The  Vice-Chancellor  : — 

Although  the  former  Order  is  not  drawn  up,  nor  acted 
upon,  the  Court  cannot  treat  it  as  a  nullity,  without 
notice  to  the  Persons  who  obtained  it.  Let  your 
Motion  stand  over,  and  give  notice  to  the  Party  who 
moved  before  to  open  the  Biddings. 
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WICKHAM  V.  EVERED. 

1  HIS  was  a  Bill  for  the  specific  perfonnance  of  an      Same  day. 
Agreement  to  purchase  an  Estate;  and  Mr.  Spence  moved 
that  the  Defendant  might  pay  his  Purchase  Money  into 
Court,  the  Defendant  being  in  Possession,  and  having 
exercised  Acts  of  Ownership  upon  tlie  Estate. 

Mr.  Simpkinson  opposed  the  Motion,  stating  that,  by 
the  Purchase  Agreement,  the  Purchase  Money  was  not 
to  be  paid  until  a  good  Title  was  made,  and  that  the  De- 
fendant took  Possession,  under  an  assurance  that  the 
Title  was  good ;  but  no  good  Title  appeared  on  the 
Abstract,  and  the  Defendant  had  insisted  on  the  misre- 
presentation and  want  of  Title,  by  his  Answer. 

The  Vice-Chancellor: — 

The  Defendant  cannot  keep  Possession  of  the  Estate 
and  of  his  Purchase  Money  too.  If  he  elect  to  retain 
the  Possession,  let  the  Purchase  Money  be  paid  in 
within  a  Month,  without  prejudice  to  any  question  in 
the  Cause. 


«  3 


54  CA8ES   IN   CHANCERY. 

1819. 


3d  Feb.  MORGAN  v.  SHAW. 

On  a  Demurrer    J  jj  t^jg  ^^[^^  ^he  following  Interrogatory  was  put  on 

r  ^  ^  the  cross-examinatioQ  of  a  Witness : — 

OM  Interroga' 

iory,  the  same 

woi  overruled  ^  ^  Interrogatory : — ''  Did  y on,  in  the  Month  of  Febru- 

it  being  too  ge-    ory  \n&i,  or  at  some  other  time,  and  where^  inform  the 

nerai;  but  leave  Plaintiffs,  or  some,  and  what  Person,  that  you  ooold  give 

wu  given  to  put  material  Evidence  in  this  Cause,  and  such  as  would 

tnawrittenDe^  cause  the  same  to  be  decided  in  fkrour  of  the  Plaintiflfe  ? 
murrer  on  a  re-  ,  tx    1      ^  « 

examination        ^^  ^^^  V^'  ^  ^^'  ^^^  "^"^  Declaration,  and  to  whom, 

of  or  to  such  or  the  like  purport  <»  effect ;  and  what 
was  the  purport  of  the  Evidence  which  you  so  spoke  of 
or  alluded  to  ?  Do  you  know*  or  are  you  acquainted 
with  any  Matter  or  Thing  that  may  tend  to  the  benefit 
or  advantage  of  the  Plaintiffs  in  this  Cause  ?  If  yek^ 
set  forth  the  same  as  fully  as  if  you  had  been  thereunto 
particularly  interrogated.'' 

To  this  Interrogatory  the  Defendant  demurred^  as 
follows : 

''  To  the  I  St  Intenrogalory  this  Deponent  saya.  that 
he  demurs  thereto ;  and  for  cause  of  Demurrer  bb^k 
that  the  Defendant  in  this  Cause  is  now  a  Client  of 
this  Deponent,  who  does  not  practise  as  a  Solicitor  in 
this  honourable  Court,  and  was  originally  concerned 
for  the  said  Defendant  as  his  SoUcitor  in  this  Cause« 
and  does  expect  to  be  again  concerned  for  him  as  his 
Solicitor ;  and  says,  that  by  answering  the  said  Inter- 
rogatory, he,  this  Deponent,  would  (as  he  considers)  be 
divulging  the  secrets  of  his  Client;  and,  therefore,  he 
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this  Deponent,  submits  it  to  tke  Judgment  of  this 
Jionourable  Court,  whetlier  he  shall  make  any  Answer 
thereto." 

This   Demurrer  was  set  down,  as  other  D^nurrers 
J  are(«),  and  now  came  on  to  be  heard. 

Mr.  Heald,  in  support  of  the  Demurrer : — 

The  Demurrer  in  this  Case,  was  put  in  upon  the 
cross-examination  of  the  Witness. — ^The  Examiner  has 
looked  into  the  Precedents,  and  he  finds  no  instance  of 
a  general  Demurrer  on  the  cross-examination  of  a 
Witness.  Here  the  Witness  is  asked,  "  Do  you  know, 
or  are  you  acquainted  with  any  Matter  or  Thing  that 
may  tend  to  the  benefit  or  advantage  of  the  Plaintiff  in 
this  Cause  T*  Such  an  Interrogatory  is  irregukur,  on  a 
cross-examination. 
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V 

MoROAtf 

Shaw. 


It  is  difficult  for  a  Witness,  called  upon  suddenly,  to 
put  in  a  proper  Demurrer  to  an  objectionable  Interro- 
gatory: the  Demurrer  is  prepared  by  the  Examiner: 
Uiis  Demurrer  was  not,  perhaps,  so  correct  and  formal 
as  it  might  have  been ;  but  the  Court  will  not  be  strict^ 
as  to  the  form  of  the  Demurrer  upon  such  occasions. 
The  Witness  objects  to  the  Interrogatory,  because  it 
will  be  divulging  the  Secrets  d  his  Client;  but  the 
Demurrer  ought  certainly  to  have  stated  that  such 
Secrets  were  conmiunicated  to  him  by  his  Client,  for 


(«)  In  the  Case  of  Parlhurst 
V.  Xaioienf  antt^  3  vol.  p:  133, 
Note  (6),  it  was  thought  these 
Demurrers  ought  not  to  be  set 
down  amongst  other  Demur- 


rers ;  but  on  an  Appeal  to  the 
Lord  Chancellor,  he  hdd/that 
such  Demurrers  ought  to  be 
set  down,  to  be  argued  like 
other  Demurrers. 

E  4 


56 


« ^ ' 

'  Morgan 

V, 

Shaw. 


CASES    IN    CHANCERY. 

if  they  came  to  his  knowledge,  in  his  character  of 
Attorney,  but  not  by  the  communication  of  his  Client, 
he  is  bound  to  reveal  such  secrets  (t). 

There  was  a  Case  of  this  kind,  Parkhurst  v*  Lowten  (u), 
determined  by  your  Honour,  which  was  afterwards,  on 
appeal,  before  the  Lord  Chancellor,  and  his  Lordship  de- 
clared that  the  reasons  stated  by  Godfrey  the  Witness, 
as  a  ground  of  Demurrer,  were  not  sufficient  to  sustain  the 
Demurrer,  and  ordered  it  to  be  overruled ;  and  the  Com- 
mission having  been  returned,  that  a  new  Commission 
should  issue;  but  the  overruling  of  the  Demurrer  was  to 
be  without  prejudice  to  Godfrey'^  objecting  by  Demurrer 
in  writing,  upon  the  execution  of  the  Commission  to 
the  Interrogatories,  or  any  of  them,  or  any  part  or  parts, 
as  he  might  be  advised,  upon  such  grounds  as  he  should 
state  in  such  Objections  or  Demurrer.  If  the  present 
Demurrer  is  overruled,  I  trust  the  Order  will  be  made, 
as  in  the  Case  before  the  Lord  Chancellor. 


(t)  "  Barristers  and  A  ttomies, 
to  whom  focts  are  stated  pro« 
fessioiially  during  a  Cause*  or 
in  contemplation  of  it,  are 
neither  obliged  or  permitted, 
though  they  should  so  far  for* 
get  their  duty  as  to  be  willing 
to  do  so,  to  dbclose  the  Facts 
so  divulged  during  the  pen- 
dency of  that  Cause,  or  at  any 
future  time.  But  where  the 
Attorney  himself  is,  as  it  were, 
a  Party  to  the  Original  Trans- 
action, as  if  he  attest  the  exe- 
cution of  a  fraudulent  Deed, 


was  present  when  his  Client 
was  sworn  to  an  Answer  in 
Chancery,  or  employed  as  the 
Steward  or  Agent,  and  does 
not  gain  his  knowledge  of  it 
merely  by  the  relation  of  his 
Client,  the  Rule  does  not  ap« 
ply ;  for,  in  these  Cases,  there 
was  no  professicmal  confi- 
dence, and  he  stands  in  the 
same  situation  as  every  other 
Person."  See  Peake  on  Evi- 
dence, pp.  i94-5i  6  Edw.  IV. 
and  the  Cases  there  dted. 
(y)  i4w/f,  3voI.  p.  lai. 
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Mr.  Rbupell,  and  Mr.  Blake,  in  support  of  the  Interro- 
gatoiy,  mentioned  Bowmanv.  JRac{u;e//(jr)9  and  contended 
the  Demurrer  ought  to  be  overruled,  as  not  sufRciently 
precise ;  an  Attorney  being  bound  to  communicate 
Facts,  though  they  affect  his  Client,  if  such  Facts  are 
communicated,  not  by  his  Client,  but  aliunde. 
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Morgan 
t. 

SHAAf. 


The  Vice-Chancellor  : — 

When  the  Case  of  Parkhurst  v.  Lowten  was  before 
me,  I  was  not  aware  that  a  Demurrer  of  this  nature 
is,  in  effect,  an  Answer  put  in  upon  Oath,  by  which  the 
Party  swears  that  he  cannot  speak  to  the  question 
stated,  without  a  breach  of  the  privilege  of  his  Client ; 
a  further  Affidavit  is  therefore  unnecessary ;  for  if  his 
situation  be  not  truly  such  as  he  represents  it,  he  is 
indictable  for  perjury.  If,  upon  an  Examination  at  Law, 
an  Attorney  swears  that  a  question,  put  to  him  as  a 
Witness,  cannot  be  answered,  without  the  disclosure 
of  Secrets  professionally  communicated  to  him  by  his 
Client,  his  Oath,  in  this  respect^  is  conclusive;  unless 
it  appears,  from  the  nature  of  the  question,  that  the 
principle  of  protection  does  not  extend  to  it,  as  whether 
h^  was  the  attesting  Witness  to  a  Deed.  The  same 
rale  must  ^pply  upon  his  examination  in  Equity ;  and 
his  Oath  to  the  same  effect,  in  what  we  call  his  De- 
murrer,  must  be  equally  conclusive. 

The  statement  which  he  makes  upon  this  Demurrer 
would  not,  however,  protect  him  from  answering  at 
Law,  and  cannot  protect  him  here* 

He  says,  that  he  cannot  answer,  without  divulging 


..:> 


(x)  AniCf  1  vol.  p.  266. 
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die  Secrets  of  his  Client ;  but  a  Solicitor  mnst,  like  any 
other  Witness,  dirulge  all  Secrets  of  his  Client  whidi 
he  did  not  come  to  the  knowledge  of  in  his  rdatioa 
of  Solicitor  to  his  Client.  Let  the  Order  be  similar  to 
that  made  by  the  Lord  Chancellor  in  ParkhurU  v.  Xokh 
ien ;  the  only  difference  b^g,  that  no  Commissioii  is 
necesssary  in  this  Case,  as  the  Witness  is  to  be  examined 
in  Town. 


Origitud  Bill, 

Between  JOHN  SACKETT      - 

and 
STEPHEN  BASSETT  and  JOHNl 
BROOMAN       .       .        .        / 


-    Phiintiff, 


-   Defendants. 


-    Pkintiff, 


Supplemental  Bill, 

Between  JOHN  SACKETT 

and 

AMBROSE  COLLARD  and  LATHAMl  Defendants 
OSBORNE  -       -        .       ./ 

9th  February. 

Mortgagor  By  Indenture  13th  September  1793,  Bassett  mortgaged 
agrees  to  give  a  certain  Premises  to  one  Brooman,  to  secure  730/.,  and 
Jf^^^'j"^^  Interest  at  live  per  cent,  payable  half-yearly.  Subse- 
forPrin  'wdand  V^^^^J  ^  ^®  Mortgage,  various  dealings  and  transac* 
Interest  on  the  ^^^^  ^^^  place  between  the  Parties,  and  on  the  13  th 
Jirst  Mortgage, 

and  alio  for  Interest  on  the  Interest  due  on  the  first  Mortgage.    Query,  if 
the  second  Mortgage  void,  as  founded  in  usury? 


CASES  IN  CHANCERY. 


59 


Murch  1804,  another  Mortgage  was  taken  by  Basseii         |^|g. 

from  Brooman,  for  i,2oo/.>  which  Sumwas composed  of  * v— — ^ 

the  Principal  and  Interest  due  on  the  first  Mortgage^  •'•  Sackbtt 
and  Interest  upon  the  Interest  due.  ^' 

8.  BASiSTT 

and  another. 
The  Mortgage  of  the  13th  March  1804,  was^  on  the  j^^ 

3eth  June  1810,  assigned  by  Brooman  to  the  Plaintiff    J,  Sackktt 

Sackett,  and  he  filed  his  Original  Bill  against  Bassett  f  • 

and  Brooman,  to  foreclose.  Am».Coi«paii> 

•nd  aa^tfaer. 

Bassett,  by  his  Answer  to  the  Original  Bill,  insisted 
that  the  second  Mortgage  was  founded  on  Usury^  and 
was  invalid ;  the  consideration,  in  part,  being  formed 
of  Compound  Interest ;  and  Brooman,  by  his  Answer, 
admitted  that  Compound  Interest  constituted  part  of 
the  consideration  of  the  second  Mortgage. 

The  Cause  was  heard  before  the  late  Master  of  the 
Molk  (0),  and  by  his  Decree,  14th  July  1814,  it  was 
refened  to  the  Master  to  take  an  aeoount  of  what  was 
due  from  the  Defendant  Baesett  to  the  Defendant 
Brwman  on  the  security  of  the  Mortgages  of  the  igth 
SejfUmber  1793,  and  the  13th  March  1804,  on  the 
7th  Jmmary  181 1,  when  Bassett  admitted  notice  of  the 
Asmgnment  to  the  Plaintiff  of  the  30th  Jtnie  iSio,  and 
ah>o  aE  Account  of  what  was  due  to  the  Plaintiff  for 
and  Interest  by  virtue  of  such  Aoaignmeni* 


After  this  Decree  Bassett  became  a  Bankrupt,  and 
a  Supplemental  BiU  wae  filed  against  CoUard  and 
Osbormi  his  Assignees}  and  by  the  Decree  on  that 
Bm»  I9lh  December  1817,  the  Decree  in  the  Original 

(0)  Sir  WUUm  Grar^. 
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i8ig. 


J.  Sacrett 

V. 

S.  Bassett 


Cause  was  directed   to    be  carried   on  between  the 
Parties  to  the  Supplemental  Suit. 


The  Master,  by  hii$  Report,  ad  June   1818,  after 

and'another.     ^^^i<^J^g>  amongst  other  things,  a  state  of  Facts  laid 

y^a»  before  him  on  behalf  of  the  Defendant  Broaman,  and 

J.  8ACXETT     an  Affidavit  made    by  him ;    and    also    a    state    of 

v«  Facts  by  the  Defendant  Bassett,  verified  by  his  Affidavit, 

AMV.CoLLAito  concluded  his  Report  as  follows,    "Now,  upon  con- 

***       **•     sideration  of  the  several  matters  hereinbefore  mentioned, 

and  it  appearing  to  me,  that  the  sum  of  1,200/.,  for 

the  securing  whereof  with  Interest  the  second  Mort- 

gage,  hereinbefore  mentioned,  was  executed,  was  made 

up  in  part  of  Interest  calculated  quarterly  on  the  sum 

of  730  Z.,  for  tlie  securing  whereof,  with  Interest,  the 

first  Mortgage,  hereinbefore  mentioned,  was  executed, 

and  by  calculating  Interest  upon  such  Interest,  for  the 

purpose,   as    I   conceive,   of  acquiring,   and   thereby 

actually  taking,  as  far  as  the  same  is  secured  by  the 

said  second  Mortgage,  a  greater  rate  of  Interest  than 

five  percent,  per  annum  upon  the  said  sum  of  730 1. 

secured  by  the  said  first  Mortgage ;  I  am  of  opinion 

that  the  second  Mor^ge,  being  the  said  Mortgage  of 

the  13th  day  of  March  1804,  is  so  far  founded  in  usury  ^ 

and  is  therefore  void,  and  consequently  that  nothing 

was  due  from  the  said  Stephen  Bassett  to  the  said  John 

Brooman  thereon  on  the  7th  day  of  January  1811  ; 

and  I  do  not  find  that  any  thing  was  due  from  the 

Defendant    Stephen  Bassett  to    the   Defendant  John 

Brooman  on  the  security  of  the  said  Mortgage,  of  the 

13th  day  of  September  1793,  on  the  7th  day  of  January 

1811,  the  same  having,  as  I  conceive,  been,  satisfied 

by  the  said  Mortgage  of  the  said  13th  day  of  March 

1804 ;  nor  do  I,  for  the  reasons  aforesaid,  find  that  any 


* 
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thing  is  due  to  the  Plaintiff  for  Principal  and  Interest  iSig. 

by  yirtue  of   the  Assignment  of   the    30th   day  of     '        "* ' 

June  iSior  J.  Sackett 

v; 

fi     RAftfiKTV 

To  this  Report  the  Plaintiff,  and  the  Defendant  Broo^       \  ^^^ 
man,  excepted.  j^^^a 

J.  Sackbtt. 
i$t  Exception^ — **  For  that  the  said  Master  hath,  in  v. 

and  by  his  said  Report,  certified.  That  it  appearing  to  Amb.  Collaro 
him  that  the  Sum  of  1,200/.,  for  security  whereof,  with     andanothfer. 
Interest,  the  second  Mortgage  thereinbefore  mentioned 
was  executed,  was  made  up,  as  in  the  said  Report  par-*- 
ticulaily  statedfffid  set  forth,  he  was  of  opinion,  that  the 
said  second  Mortgage,  being  the  Mortgage  of  the  13th 
day  of  March  1804,  is,  so  far  as  therein  mentioned, 
founded  on  Usury,  and  is  therefore  void :  whereas  the 
said  Master  ought  not  so  to  have  certified,  inasmuch  * 
AS  it  is  not  by  the  said  Decree  referred  to  the  said- 
Master  to  inquire  into  the  consideration  of  the  Mort- 
gages in  the  Pleadings  in  this  Cause  mentioned,  or 
either  of  them ;  but  only  to  take  an  Account  of  what 
was  due  from  the  said  Defendant  Stephen  Bassett,  to 
the  said  Defendant  John  Brooman,  and  also  to  the  said 
Plaintiff,  by  virtue  of  the  Assignment  made  thereof  to 
him,  as  in  the  said  Decree  mentioned,  at  the  respective  ^ 
dates  and  times  therein  particularly  mentioned. 

2d  Exception, — For  that  the  said  Master  hath,  in 
and  by  his  said  Report,  certified.  That  he  did  not 'find 
that  any  thing  was  due  from  the  said  Defendant  Stephen 
Bassett,  to  the  said  Defendant  John  Brooman,  on  the 
security  of  the  said  Mortgage  of  the  13th  day  of  Sep^ 
tember  1793,  on  the  7th  day  of  January  1811,  the  same 
having,  as  the  said  Master  conceived,  been  satisfied  by 
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i8ia  ^^  ^^  Mortgage  of  the  i^tfa  day  of  March  1804 ;  and 

*        *        '      that,  for  the  reaaons  aforesaid,  be  did  not  find  thai  any 
J.  Sackstt     thing  was  due  to  the  Plaintiff  for  Principal  and  Interest,. 
^'  by  virtue  of  the  Assignment  of  the  13th  day  of  Jtine 

d  anotfaar      ^^^^*  whereas  the  said  MaUer  ought  not  so  to  faavecer- 
^,mI  tified,  but  he  ought,  in  and  by  his  said  Report,  to  have 

J.  Sackstt     certified,  that  there  was  due  fix)m  the  said  Defendant 
V.  Stephen  Bassett,  to  the  said  Defendant  John  Brooman, 

AHB.C0IXABD  OQ  the  security  of  the  said  Mortgages  of  the  13th  day 

of  September  1793,  and  the  13th  day  of  Marth  1804,  on 
the  30th  day  of  June  1810,  the  day  of  the  Date  of  the 
said  Assignment  made  to  the  Plaintiff,  the  Principal 
Sum  of  i,!20o/.,  together  with  such  further  Sum  for 
Interest,  if  any,  as  upon  the  final  settlement  of  Accounts, 
between  the  said  Defendant  John  Brooman^  and  the 
said  Defendant  S^phen  Bassett,  should  appear  to  have 
remained  due  £rom  the  said  Stephen  Bassett  to  the  sud 
Join  Brooman,  on  that  day; — and  further,  that  the 
whole  of  the  said  Principal  Sum  of  1,200/.  remained 
due,  on  the  security  of  the  said  Mortgages,  to  the  said 
Plaintiff,  by  virtue  of  the  said  Assignment  made  to  him 
thereof  as  aforesaid,  together  with  Interest  for  the 
same,  from  the  said  30th  day  of  June  1810,  the  date  of 
the  said  Assignment,  after  deducting  from  such  Interest 
three  several  Sums  of  30  L,  making,  together,  the  said 
Sum  of  got,  admitted  by  the  said  Plaintiff  to  hare 
been  received  from  the  said  Defendant  Stephen  Bassett 
on  account  of  such  IntetestL  In  all  which  partieu- 
lan,''  tLo. 


These  Ezceptiona  came  00  now  to  be  argued* 

Mr.  Home,  and  Mr.  Roupell^tar  the  Plaintiff  SaekeH, 
in  suppoftof  the  1st  Exc^tioii:^^ 
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Mn  Wibon,  for  the  Defendant  Brooman,  in  the  same  igig. 

interest: —  ' ^^ ' 

With  respect  to  the  first  Exception,  we  contend,  that  •*•  Sackwt 

as  Ba$$€tt,  by  his  Answer,  stated  the  Objections  to  the  o  t^  ^ 

second  Mortgage,  and  his  Answer  was  replied  to,  and  no  ' «  ^^ther 

Evidence  was  adduced  in  support  of  those  Objections,  /^^^ 

and  the  usual  Decree  on  Bills  of  Foreclosure,  was  made,  J.  Sackbtt 

it  was  not  competent  to  the  Master  to  consider  whether  ^ 

tiie  seeood  Mortgage  was  usurious;  but  only  to  ascer^  Amii,  Collaed 

taitt  the  amount  of  the  Principal  and  Interest  due  upon  ^^  another, 
the   second  Mortgage.     The  Court  would  not  have 
made  such  a  Decree,  if  the  question  as  to  Usury  was  to 
have  been  a  subject  of  inquiry  before  the  Master ;  it 
would  have  made  more  special  directions. 


Mr.  Hart,  and  Mr.  Wingjield,  contra : — 

The  Decree  is  according  to  the  usual  form  in  these 
Cases;  and  when  the  Master  is  directed  to  ascertaia 
what  is  due,  he  is  at  liberty  to  consider  the  validity  of 
the  Deed  under  which  a  Claim  is  made,  for  if  the  Deed 
be  void,  nothing  is  due. 

Mr.  Home,  Mr.  Roupell,  and  Mr.  Wilson,  in  support 
of  die  second  Exception : — 

Supposing  the  Mmter  was  right,  and  that  it  was  com- 
petmt  to  him  to  consider  the  validity  of  the  second 
Mortgage,  he  is  wrong  in  supposing  it  was  an  usurious 
transaction.  The  first  Mortgage  is  admitted  to  be  free 
of  objection,  and  when  the  second  Mortgage  was  made» 
the  Mortg^^ee  agreed  that  it  should  be  given  for  the 
PiiBcipal  and  Interest  due  upon  the  first  Mor^;age« 
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together  with  Interest  opoo  the  Interest  which  had 
become  due.  That  was  legal. — Parties  may  so  agree. 
As  the  Intefest  became  doe,  it  eonstitoted  a  Debt  re- 
corerable  at  Law.  It  is  not  pretended  that  there  was 
any  fraud  or  duress  on  the  part  of  the  Mortgagee:  it 
is  not  hke  Bosafffver  ▼.  DasAvcMNl  (jrX  or  the  Cases  there 
cited  (z).  Bat  soi^iosing  the  Iftsster  was  right,  in  reporting 


CofXsftD  (y)  Forr.  58.  S.  C.  MS. 
wfaidi  agrees  with  the  printed 
Beporf. 

(z)  There  are  several  Cases 
on  the  subject  of  Compound 
Interest,  which  it  may  be  use- 
ful to  advert  to.  In  Uanard 
▼.  HmrriSf  1  Vem.  190,  the 
Lord' Keeper  North  was  of  opi- 
nion, that  as  to  so  much  In- 
terest as  was  reserved  in  the 
bodyofthe  Deed,  (a  Mortgage 
Deed,)thatshould  be  reckoned 
Principal,  for  it  being  ascer- 
tained by  the  Deed,  an  Action 
of  Debt  would  He  for  it ;  and 
therefore  itwas  reasonable  that 
there  should  be  damages  given 
for  the  non-pajrment  of  the 
Money.  And  upon  its  being 
mged,thatthis  had  never  been 
practised,  —  and  that  there 
was  not  any  such  precedent  in 
the  Court, — and  that  if  this 
were  to  be  established  for  a 
rule,  every  Mortgagee  would 
reserve  all  his  Interest,  half- 
yearly,  from  time  to  time,  as 


hmg  as  the  Msoej  should  be 
coBtinoed  out  iqpon  Usury; 
whidi  would  be  to  change  Uie 
Law  and  Practice  of  theCourt. 
The  Lard-Keeper  said,  he 
was  dear  in  diat  distinction 
between  Debt  and  Damages, 
snd  he  saw  no  inconvenience 
that  would  ensue;  it  would 
serve  only  to  quicken  men  to 
pay  their  just  Debts ;  and  ac- 
cordingly decreed,  that  after 
a  deduction  of  the  yeariy  rents 
of  the  mortgaged  Premises, 
out  of  the  60/.  a  year  payable 
forthelnterestythe  Defendant 
should  be  allowed  Interest  for 
the  residue  of  the  said  60  /.  a 
year,  for  which  the  Defendant 
might  have  sued  at  Law,  and 
have  recovered  Damages.  It 
is  singular  that  so  equitable  a 
Decision  should  nothave  been 
followed.  It  consulted  the 
interest  of  all  Parties;  of  the 
Mortgagor,b3rpreventmg  pro* 
ceedings  against  him,  when  an 
arrear  of  Interest  became  due; 
and  the  Mortgagee,  by  giving 
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I   Mortgage  to  be  usurious,  and 
irst  Mortgage  will  remain   goo( 
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him  that  advantage  which  he 
might  have  made  of  his  In- 
terest Money,  if  it  had  been 
doly  paid.  In  subsequent  de- 
ddonsy  however,  a  Covenant 
is  a  Mortgage  Deed,  that  if 
the  Interest  is  not  paid  punc- 
^lally  at  the  day,  it  should 
from  that  time,  aoid  so  from 
time  to  time,  be  turned  into 
Prindpal,  and  bear  Interest, 
cannot,  it  has  been  held^  be 
•ostained,  it  being  considered 
as  tmftut  and  oppressive.  Sir 
Thoauu  Jfoor's  Case,  men* 
turned  by  Lord  TaUxii,  in  Bo- 
tanquet  t.  DaskBoood^  Forr.  40. 
bat  Lord  jEiii/ofi  has  observed, 
***  There  is  nothing  unftir,  or, 
perfaapav  Qlegal,  in  taking  a 
Covenant  originally,  that  if 
Interest  is  not  paid  at  the  end 
of  a  year,  it  shall  be  converted 
into  Principal ;  but  the  Court 
will  not  permit  that,astending 
to  Usury f  though  not  Usury." 
Ckasnbers  v.  GoUmHf  9  Ves. 

Lord  Tkurkno  says,  **  In- 
terest upon  Interest  u  allowed 
m  other  cases,  where  there  are 
regnlar  Accounts  settled  from 
time  to  time:  that  is  admitted 
m  aU  Cases  but  that  of  a 
Mortgage,9ni  that  Exception 
only  stands  on  authority.    I 

Vol.  IV. 


see  no  reason  why  Interest  on 
Interest  should  not  be  allowed 
in  that  Case,  but  that  is  incon- 
sistent with  the  Rule  of  Juris- 
diction ;  but  in  Merchants' Ac- 
counts it  is  always  admitted, 
on  the  ground  of  an  original 
Contract,  and  the  settling  Ac-^ 
founts  in  that  way  b  Evidence 
of  an  original  Contract."  Ex 
parte  Championf  3  Bro.  C.  C; 
440.  In  Broxon  v.  Barkham^ 
I  P.  Wms.  653,  where  there 
was  a  stated  Account  between 
the  Mortgagor  and  Mortga- 
gee, Lord  Parker  ULjSf  **  Sup- 
pose the  Mortgagor  signs  an 
Account,  whereby  he  owns  so- 
much  Money  due  for  Interest* 
I  question  whether  this  wilP 
make  the  Interest,  Principal ; 
because,  of  itself,  it  does  not 
show  any  Agreement  or  intent 
to  alter  the  Interest  or  the 
nature  of  that  part  of  the  debt, 
or  turn  it  into  Principal; 
neither  does  it  appear  to  have 
been  ever  so  determined.  I 
conceive,  to  make  Interest 
on  a  Mortgage,  Prindpal,  it 
is  requisite  there  should  be  a 
Writing,  signed  by  the  Par- 
ties, forasmuch  as  the  Estate 
in  the  Land  is  to  be  charged 
therewith." 


J.  Sackitt 

S.  Bassktt 

and  miother. 

And 

J;  SACK£tT. 

Amb.Cqlla^9u' 
and  aBijther^* 
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V, 

S.  Bassbtt 
andanother^ 

And, 
J.  Saokitt 

«. 
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plaintiff  is  entitled  to  an  account  of  wliat  was  due  upon 
that  Mortgage  (fi) :  it  was  not  cancelled  (c). 


Mr.  Hart,  and  Mr.  Wingfield,  contra,  were  stopped 


by 


The  Vicb-Chancellor  : — 

Whether  the  second  Deed  is  or  not  usttrious,  is  a 
Amb.  Collars  proper  consideration  for  a  Court  of  Law.    Let  these 
and  another.    Exceptions  stand  over  until  the  question  of  Usury  is 

tried  at  law,  in  an  Action  by  the  Mortgagee,  on  the 
Covenant  in  the  second  Mortgage  Deed. 


(6)  If  an  usurious  security 
be  given  for  a  legal  subsist- 
ing Debt,  altbough  the  Secu* 
ri^  is  void,  the  Debt  is  not 
CjBtingoished.  Pkill^sv.  Cock* 
tigftUp  3  Campb.  119. 

<c)  A  Par^  cannot  recover 
qn  a  new  Instrument  which 


operates  as  a  security  tot  any 
usurious  Interest,  althou^ 
founded  upon  a  new  Settle- 
ment of  the  Account  between 
the  Borrower  and  the  Lender, 
and  the  original  secuii^  has 
been  cancelled.  Prtsiom  v. 
Jaekam,  2  Stark.  337. 
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THOMAS  JENKINS,  CHARLES  GREENWOOD, 
and  RICHARD  HENRY  COX    -       -    PlaintiflFa; 

'        .  ^^»  lothand  nth 

ROBERT  BERRIES    -        .        -        -    Defendant.       February. 

rp  ;      ,  Heldf  upon  the 

1  HIS  was  a  Bill  filed  by  the  Vendors  of  certain  construction  of 

Estates,  situated  at  Sidmouth  in  Devonshire,  against  the  thewholeWiU, 

Vendee,  for  a  specific  performance  of  his  written  Agree-  ^^[  ^^  Estate 

ment  to  purchase  such  Estates  for  1 5,000  /.  '^^^  /^flwrf. 

^  "  Where  the  literal 

The  Defendant  having,  by  his  Answer,  objected  that  ^^^^^  diff^s  t 

the  Plaintiff  could  not  make  a  good  Title,  an  Order  was  ^g//  ,*/ 1^  ^  ^^^ 

uaAe,   referring   it   to  Master  Stratford,  to  inquire.  Rule  to  seek  the 

whether  the  Plaintiffs  could  make  a  good  Title.  intention  of  the 

Devisor  f  rather 

The  Mflster,  by  his  Report,  stated,  that  he  was  of  «»  « consistent 

opmion  that'  the  Plaintiffs  could  make  a  good  Title  to  """^  "''^'^f    . 
/^      -Mw  4*     T  ^ .     ,    .        .1         . «    »  ii  purpose^  than  tn 

the  Defendant  upon  his  heme  indemnified,  as  well  ^  „,._^.^  •  ^^ 

^      .  f  o  '  a  purpose  i/icon- 

(igainjM  th^  several  Annuities  and  Legacies  given  and  distent  and  it- 

Kl^eaiti^d'  iy  the  Will  of  Thomas  Jenkins,  Esq.  de-  rational 
cda4A,  ni*  tKe  Abstract  ^  set  forth,  or  such  of  them  re- 
s|i^fiVefyas  did  then  remain  charges  upon  the  Premises,  ^  2)!^Jr  /ia/ * 
ik  also  sttdt  Ajaiiuities  and  other  Incumbrances  as  Had  ^^j^^^^^d  an  ith- 
Ijei^  cHai'^ed  thiei^h  by  the  Plaintiff  Thomas  Jenkins,  tent  to  exclude 
aicid  wt&Ve'  th'(gn  unsai^sfied;  and  upon  his  hdVing  th'^  A.  from  the 
i^  fi8ta1»  in  Fee,  wKich,  as  a.ppeare<I  firom  the  Ab-  descent,  wiUa 
OtiiSl,  was  &en  vested  in  Johii  tOrd  Jtolle,  Joseph  ^^^'J^JI^^^^^^ 
Jfaikim,  atnd  Cidrtotte  Manley,  (late  Charlotte  Jenkins,)  ^g^^al^lnt! 
tte  DeiVis'ees  in*  Ifiriist  fliereof,  named  in  the  said  Will  ^-^.^  ^„  £«/fl^«r 
of  l^e  S2dd  fhtMiA  Jenkins,  conveyed  to  him,  or  as  lie  which  may  de- 

AotAi  direct.  ^cend  to  A.  ? 

F  2 
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iSiQ.  ^^  ^bis  Report  an  Exception  was  taken,  that  the 

^        '  Master,  instead  of  certifying  as  before  stated,  ought  to 

T.  Jenkins  have  certified, — ^that  the  Plaintiffs  cannot  make  a  good 

and  others,  rp j^j^  ^  ^^  ^^^  ^ ^  Premises,  for  that  the  Plaintiff' 

R    H  *  EiEs     ^^'^^^''^  Jenkins  took  an  Estate  for  life  only,  under  the 

Will  of  his  Ghreat  Uncle  Thtmias  Jenkins,  deceased,  the 
Testator  in  the  Pleadings  named;  or,  in  case  the  Plain- 
tiff* Thomas  Jenkins  did  take  an  Estate  Tail  under  the 
said  Will,  for  that  the  Recovery  suffered  by  him  did 
not  effectually  bar  such  Estate  Tail  and  the  Remainders 
over. 

The  Will  of  Thomas  Jenkins,  the  Great  Uncle  of  the 
Plaintiff*,  upon  the  construction  of  which  the  Exception 
was  to  be  determined,  was  made  at  Rome,  15th  Dr- 
cember  1797,  and  duly  executed  and  attested  to  pass 
real  Estates;  and,  after  giving  certain  specific  and 
other  Legacies,  was  as  follows : — 

"  The  following  pieces  of  Plate,  to  be  sent  to  England 
to  my  Executors,  for  the  use  of  my  Heir : — ^An  Epame, 
being  an  Ornament  to  place  in  the  middle  of  a  table  for 
a  desert;  which  was  a  present  to  me  from  his  Royal 
Highness  the  Duke  of  Gloucester,  whose  Arms  are  en- 
graved upon  it;  a  Silver  Bread-Basket;  two  Stands 
for  Oil  and  Vinegar ;  a  Stand  with  a  Lamp  in  it  to 
place  a  Dish  on  it ;  two  Silver  Soup-Ladles,  in  the  form 
of  Shells;  a  Silver  Coffee-pot,  with  its  Plate  to  stand  on; 
No.  4,  Saltsdlers ;  and  No.  6,  Tickets  for  Bottles ;  the 
fine  Chimney  in  my  Sitting-room,  on  the  first  floor  of 
my  house  in  Rome,  is  likewise  to  be  sent  to  my  H^  in 
England,  which  I  desire  may  be  placed  in  the  House 
he  may  destine  for  his  residence,  to  remain  to  his  Heir, 
To  John  Lord  RoUe,  my  Nephew  Joseph  Jenkins,  Son  of 
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my  Brother  WilUam,  deceased,  and  to  my  dearly  be- 
loved Niece  Charlotte  Jenkins,  Daughter  of  the  same, 
all  my  Lands  and  Effects  in  Devonshire,  in  the  Kingdom 
of  England  or  elsewhere,  be  they  Lands,  Hereditaments, 
Perpetuities,  and  every  kind  of  Effects,  named  or  not 
named,  on  the  following -Conditions;  declaring  that  the 
said  John  Lord  Rolle,  Joseph  Jenkins  and  Charlotte 
Jenkins,  Executors  of  this  my  last  Will,  their  Heirs  and 
Assigns,  far  the  forenamed  disposition  of  my  Effects  in 
this  my  Will ;  and  for  the  further  dispositions  that  I 
shall  hereafter  make,  I  request  they  will  in  all 
things  conform  to  what  I  have  directed  to  be  paid  in 
Rome ;  further,  that  within  two  years  after  my  Death, 
they  cause  to  be  paid  to  my  Nephew  the  Rev.  William 
Jenkins,  eldest  Son  of  my  late  Brother  William,  the  Sum 
of  3,500/.  steiling,  on  the  express  conditions,  and  not 
otherwise  {d),  having  in  this  my  Will  fis  shall  be  hereafter 
expressed,  given  Cutford  with  all  its  dependencies,  to 
my  Nephew  Joseph  Jenkins,  which  I  have  a  right  to  do, 
by  having  paid  off  a  Mortgage  of  500/.  sterUng  that 
was  on  the  said  Estate,  as  well  as  many  other  consider- 
able Sums  for  Debts  contracted  by  my  late  Brother  and 
his  Wife.  On  my  paying  the  above-mentioned  Mortgage, 
it  was  then  agreed  that  my  Sister-in-law,  Wife  of  my 
Brother  WilUam,  was  to  give  Cutford,  with  all  its 
Dependencies,  to  her  Son  Joseph ;  and  that  in  case 
my  Nephew  William  had  any  claim  on  the  said  Estate, 
he  was  to  renounce  it  in  favour  of  his  Brother  Joseph ; 
therefore,  if  he  has  not  already  compUed  with  and  ftil- 
filled  this  Agreement,  that  previous  to  his  Legacy  of 
2,500/.  being  paid  he  does  all  and  singular  Acts  to  con- 
firm his  Brother  Joseph,  after  his  Mother's  death ,  to  be 
the  sole  Proprietor  of  the  said  Estate  of  Cutford  in  the 

(iQ  The  Will  is  stated  verbatim  from  the  Brief. 
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■>^ 


T.  Jenkins 
and  others, 

v. 
R.  Herries. 
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iSig.  Parish  of  Sidbury,  otherwise .  this  Legacy  I  declare  to 

*        '  be  null  and  void.    Further,  to  prevent  all  superfluous 

l^^^^^^     Claims  and  Pretensions,  as  far  as  in  my  power,  I  dec^re 

^      this  said  Legacy  of  2,500/.  sterUng,  is  to  be  considered 

R.  Herrixs.  s^^^  received  by  my  said  Nephew  William,  as  a  full 

Compensation  for  all  trouble  he  may  have  had  regarding 
the  management  and  superintendance  of  my  Estates 
and  Affairs  in  Devonshire ;  and  that  on  receiving  this 
said  Sum  of  2,500/.  he  confesses  this  to  be  in  foil  of  all 
demands  on  me :  To  my  Nephew  Joseph  Jenkins,  Son  of 
my  Brother  William,  I  give  and  devise  unto  him  and 
his  Heirs,  the  forenamed  Estate  of  Cutford  and  Cinder- 
borough,  thereto  adjoining ;  likewise  the  Farms  of  Bindon 
and  Roughkar,  in  the  Parish  otA^^outh  in  the  county  of 
Devon,  with  a^l  and  every  Appurtenances  of  Tithes,  8cc- 
thereto  belonging,  on  the  following  Conditions ;  that  he 
be  immediately,  on  my  decease,  put  in  Possession  of 
the  said  Estates,  to  enjoy  them  during  his  Life,  and  to 
his  lawful  Issue;  but  in  case  he  should  die  without 
leaving  any  legitimate  3on  or  Daughter,  in  such  case  the 
said  Estates  are  to  descend  to  my  Heir ;  but  in  order  that 
my  said  Nephew  Joseph  may  have  it  in  his  power  to 
show  kindness  to  any  Person  whom  he  may  judge 
proper,  I  give  him  the  sum  of  1 ,000  /.  to  be  disposed  of 
as  he  thinks  fit,  obliging  my  Heir  to  make  the  said 
Payment,  for  which  the  forenamed  Estates  are  to  be 
considered  and  held  aa  a  Surety  for  the  said  Payment : 
To  my  Nephew  Thomas  Jenkins,  Son  of  my  Brother 
William,  I  desire  and  direct  that  my  Executors  and  Heir 
do  cause  to  be  paid  to  him,  from  the  Income  of  my 
Estates,  the  Sum  of  100/.  sterUng  per  annum,  during 
his  Life,  and  that  at  his  Death,  he  may  dispose  of  the 
Sum  of  20o/.  sterling,  in  such  manner  as  he  may  judge 
fit,  for  the  payment  thereof  my  Estates  are  held  bound. 
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To  my  Niece  Sarah,  eldest  Daughter  of  my  Brother 
WilBam,  deeeaaed,  she  being  married  to  Mr.  Salter,  I 
desire  and  direct  my  Executors  and  Heirs  to  canse  to 
be  paid  to  her  daring  her  life-time,  the  Interest  of 
9,oooL  sterling,  at  the  rate  of  fire  per  Cent. ;  and  at 
her  Death,  the  Sam  of  2,000/.  to  be  paid  in  equal  pro- 
portions amongst  her  Children.  To  my  dearly  beloved 
mece  Ckarhdie,  Daughter  of  my  Brother  WilBam,  I 
ghre  and  bequeath  the  Sum  of  2,000  /.  sterling,  on  the 
feUewing  Conditicms;  that  my  Executors  and  Heir  do 
pay  her  the  annual  Interest  of  Fiye  per-cent.  on  the 
said  s,ooo/.  tiU  she  marries,  or  should  die;  on  her 
Marriage,  to  take  aK  possiUe  care  that  the  said  Sum  be 
ieif  vested  in  Trustees  hands  for  the  security  thereof, 
daring  her  life,  and  for  the  benefit  of  her  Children ;  in 
case  my  said  Niece  Charlotte  should  never  marry,  at  her 
Death  I  give  her  full  liberty  to  dispose  of  the  sum  of 
500  JL  sterling,  to  whomsoever  she  thinks  fit ;  the  sum  of 
goo  L  sterling  to  her  Sister  Sarah  and  her  Children,  and 
the  remainder  i,ooo/.  to  be  the  Property  of  my  Har. 
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^  I  name  and  appoint  my  universal  Heir  my  great 
Nephew,  Thomas  Jenkins  (meaning  the  Plaintiff*)  eldest 
Son  of  my  Nephew  William,  to  whom  I  give  all  my 
Lands  and  Effects  in  Devonshire,  in  the  Kingdom  of 
Bngtand  or  elsewhere,  be  they  Lands,  Hereditaments, 
Perpetuities,  and  every  kind  of  Effects  whatsoever, 
named  or  not  named,  on  the  following  Conditions ;  that 
he  may  not  be  put  into  Possession  of  any  of  the  said 
Estates  or  Effects  until  he  arrives  at  the  age  of  21 
years.  I  declare  my  said  great  Nephew  and  Godson 
Ttomas  (meaning  the  Plaintiff)  to  be  my  universal  Heir. 
I  £rect  Aat  from  the  time  of  my  Death,  the  Sum  of 
260/.  per  annum,  may  be  by  my  Executors  paid  for  his 
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Education;  if  my  said  great  Nephew  Thomas  (meaning; 
the  Plaintiff)  should  many,  have  a  Child  or  Children^ 

T.  Jenkins     if  Uyi^g  at  his  Death,  I  will  and  direct  that  my  Estates 

do  descend  to  his  eldest  Son;    and    if  he  has  other 

R.  Herribs.    Intimate  Children,  that  out  of  my  Estates  be  paid  the 

Sum  of  1,000/.  to  each  of  the  said  Children,  be  they 
Male  or  Female;  but  if  it  should  happen  that  he  leave 
one  Daughter  only,  in  such  case,  that  she  shall  have 
out  of  my  Estates  the  Sum  of  3,000/.  sterling;  it  is 
always  to  be  understood,  that  if  my  great  Nephew 
ITiomas  (meaning  the  Plaintiff)  should  have  more  Sons 
than  one,  if  the  eldest  Son  should  die  before  his  Father, 
he  is  to  be  succeeded  by  his  second  Son,  and  so  on 
to  the  third,  &c. ;  the  eldest  Son  of  my  Grodson  Thonuu 
(meaning  Plaintiff)  who  may  be  living  at  his  Father's 
death,  is  always  to  be  considered  as  Heir  to  my  Estate; 
should  it  happen  that  my  said  great  Nephew  Uumuu 
leaves  no  Male  Child,  to  as  many  Females  as  may  be 
living  at  his  death,  my  Will  is,  that  the  Sum  of  2,000/. 
sterling  be  given  to  each  Female;  and  if  but  one 
Daughter  only,  the  Sum  of  3,000/.  sterling  as  expressed 
in  the  foregoing  page;  if  my  Godson  and  great  Nephew 
Thomas  (meaning  Plaintiff)  should  not  leave  any  Son 
at  his  Death,  I  then  direct  that  his  next  Brother,  and 
second  Son  of  my  Nephew  William,  succeed  to  my 
Estate,  and  so  on,  in  case  of  fSsulure  of  Male  Heirs,  to 
the  third,  fourth,  8cc. :  the  eldest  great  Nephew  living, 
is  always  to  be  considered  as  my  Intimate  Heir,  in 
case  of  failure  of  the  other  Brothers ;  my  express  Will 
and  Desire  being,  that  my  Estates  do  always  descend 
in  the  Male  line.  It  is  always  to  be  understood,  that 
in  case  my  Estates  descend  from  one  great  Nephew  to 
another,  the  same  Conditions  as  to  the  Sum  to  be 
paid  to  such  Females  as  may  be  l^ft,  are  to  be  observed 
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by  an  whose  Father  may  die  without  Heir  Male,  |g|g 

as  is  expressed  in  favour  of  the  Daughters  of  my     * ^^ ' 

great  Nephew  Thomas  (meaning  Plaintiff).    Should  it     T.  Jenkins 
happcm  that  all  the  Sons  of  my  Nephew  fVUUam  should      ^^  ®*«^ 
die  without  leaving  a  Son,  or  Sons,  in  such  case,  my    p   „ 
Will  is,  that  my  Estates  do  devolve  and  be  the  property 
of  my  Nephew  Joseph  Jenkins,  Son  of  my  Brother 
Wiittam,  on  the  same  condition  relative  to  his  Heirs  and 
Descendants,  Male  and  Female,  as  is  expressed  regard- 
ing my  great  Nephew  Thomas  (meaning  Plaintiff)  and 
bis  Brothers ;  and  if  my  said  Nephew  Joseph  should 
die  without  a  legitimate  Son,  then  I  direct  and  desire 
that  my  said  Estates  descend  to  my  Nephew  Thomas 
and  his  Heirs,  on  the  same  Conditions  as  expressed 
idative  to  his  brother  Josqth" 

It  appeared  upon  the  Abstract   of  the  Title,  that 
Thomas  Jenkins,  Esq.  the  Testator,  (who  lived  for  many 
years  previous  to  his  death,  at  Rome,  and  died  there,) 
was  the  Purchaser  of  the  Lands  in  question,  which  he 
devised,  by  the  foregoing   Will  in    the  terms  there 
stated,  to  the  Plaintiff  Thomas  Jenkins,  Yds  Great  Nephew; 
— «uid  that  he,  by  Indenture,  15th  April  i8og,  charged 
the  Estate  with  two  Annuities  for  gg  years,  determinaw 
Ue  on  the  deaths  of  himself  and  his  Brother  TFiY/tam 
Jenkins;  and,  by  the  same  Deed, demised  the  Estate  to 
James  Manning,  for  a  term  of  200  years,  in  Trust,  for 
better  securing  the  two  Annuities ; — and  that  by  In- 
dentures, dated  the  8th  and  gth  of  November  1810,  the 
Plaintiff  Thomas  Jenkins  conveyed  the  Estate  to  Thomas 
Henry,  to  make  him  Tenant  to  the  Pnecipe,  for  suffering 
a  common  Recovery,  which  it  was  thereby  declared 
should  enure  to  the  use  of  the  said  Thomas  Jenkins,  his 
H^  and  Assigns  for  ever;  and  in  Michadmas  Term^ 


74 


1819. 


T. jEHKIHt 

and  otherfD 

V. 
R.  HxBBIEt. 


CASES  IN  CHANCERY. 

1810,  a  Recovery  was  suffered  aceordingly,  wfaereis  tlie 
said  Thomas  Jenkins  was  vouched. 

It  also  appealed  by  the  said  Abstract^  that  by  In- 
dentures, dated  the  24th  and  25th  AprU  1815,  the 
Plaintiff  Thomas  Jenkins  conveyed  the  said  Estate  (snb* 
ject  to  the  said  Annuities)  to  the  Plaintiffs  Greenwood 
and  Cox,  in  Trust  to  sell  the  same;  and  out  of  the 
Purchase  Money  to  pay  off  the  Annuities  and  the  Ddite 
|Q  thenij  and  to  pay  over  the  Surplus  to  the  Phuntiff 
Uiomas  Jenkins. 


Mr.  Home,  and  Mr.  Preston,  in  support  of  the  Ex- 
ception : — 

The  first  point  to  be  considered  is.  Whether  the  legal 
Estate  is  not  in  the  Trustees  named  in  the  Will.  Under 
the  Will  of  Mr.  Jenkins,  the  legal  Estate  vested  in  the 
Trustees,  Lord  Itolle,  Joseph  Jenkins,  and  Charlotte 
Jenkins,  during  the  Kves  of  the  Annuitants  WiHiam 
Jenkins,  Sarah  Salter,  and  Charlotte  Jenkins,  the  Estate 
being  expressly  devised  to  the  Trustees  and  their  Heirs 
ior  pefmanent  purposes,  vit.  to  pay  the  Annuities  out 
of  the  Income  of  the  Testator^  Estates ;  consequently, 
the  Reeovery  suffered  by^  the  Plaintiff  in  1810  is  in- 
mdid,  and  no  good  Title  can  be  made.  That  the  legal 
Estate  must  be  considered  to  be  in  the  Trustees,  is  dear 
from  various  Clises,  Jones  v.  Lord  Say  and  Seate  {d), 
Shapkmd  v.  Smith  (e),  Vtnahles  v.  Morris  (J) :  the  Case 
of  Ijoe  V.  Simpson{g),  to  the  contrary,  has  been  in  effect 
ararruled'  by  the  subsequent  Case  of  The  v.  VfiUan  (A). 


(d)  Eq.  Ca8«  Abr.  383. 
ie).  iiBro-CC.  74. 

,4f)7X.R.S*l,438. 


(g)  5  East^  163. 

(A)  3  Barn.  &  Aid.  84. 
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If  tlia  Estate  remained  in  the  Tnistees,  and  a  ConTeyt 
ance  is  to  be  made  by  them  according  to  the  Will,  it 
is  ^a  Executory  Trust ;  and  the  Court,  in  directing  a 
CofnTej^ance,  would  act  in  the  same  way  as  it  does  in 
the  case  of  Marriage  Articles,  by  giving  to  the  Inten- 
tion  of  the  Testator  an  entire  effect. 
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The  next  question  is.  What  was  the  quantity  of  Estate 
which  the  Plaintiff  Tkomas  Jenkim  took  under  the  WiU? 
We  contend  he  only  took  an  Estate  for  Life;  the  Plain- 
tiffs insist  he  took  an  Estate  Tail.  If  the  Devise  had 
closed  with  the  words,  ''  I  appoint  my  universal  Heir, 
my  great  Nephew,  Hunnas  Jenkins,  8cc  to  whom  I  give 
all  xny  Lands  and  Effects,  Sic.  be  they  Lands,  Heredita- 
Vients  and  Perpetuities,''  this  would  have  given  him 
the  Fee  Simple.  But  there  are  other  words  qualifying 
the  effect  of  this  general  Devise. 

The  intention  of  the  Testator  is  expressed  in  the  Will 
to  be,  that  if  his  great  Nephew  Thomas  should  have  a 
CSiild  or  Children  living  at  his  decease,  his  Estates 
should  descend  to  his  eldest  Son ;  and  that  if  Z%oma» 
should  have  more  than  one,  and  if  '-^  the  eldest  Son 
should  die  befoire  his  Father,''  he  is,  ''  to  be  succeeded 
by  his  second  Son,"  &c.  The  intention,  therefore,  in 
tUa  part  of  the  Will  is  plainly  expressed,  and  accordmg 
to  the  words  of  the  Will,  if  the  eldest  Son  hasuKM^ 
Sons  thi^  one,  and  the  eldest  of  such  Sons  should  die 
Veib^  his  Father,  leaving  Issue,  such  Issue  would;  not 
tike,  but  the  second  Son  takes  the  Estate.  Whether 
or  not  the  Testator  contemplated  the  possibiUty  of  an 
eldest  Son  dying  in  the  life-time  of  Thomas,  having 
Issue  Male,  cannot  with  certainty  be  predicated. 
Tb^ce.ia  an  express  Gift  to.  the  eldest,  second  and  other 
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Sons,  and  therefore  there  is  no  occasion  to  raise  an 
Estate  Tail  in  order  that  his  Sons  may  take.  If  he 
meant  so,  he  has  not  expressed  it,  and  we  must  follow 
the  intent  as  expressed,  however  absurd  and  ca- 
pricious it  may  be.  It  may  be  contended,  that  after- 
wards, in  the  Will,  the  Testator  says,  that  it  was  his 
express  will  and  desire  that  his  Estate  should  descend 
in  the  Male  Line,  from  which  words  it  will  probably 
be  contended  that  an  intention  is  evidenced,  that  he 
meant  that  the  Estate  should  go  in  a  course  of  descent 
to  Males,  and  that  this  being  the  general  intent,  the 
particular  intent  must  be  sacrificed  to  it.  But  we 
deny  that  these  words  afford  evidence  of  such  a 
general  intent.  If  the  word  descend  were,  as  it  may 
be,  read  remain  or  devolve,  then  all  the  parts  of  the 
Will  would  be  rendered  consistent  By  "  Male  Line,'' 
the  Testator  meant  the  persons  before  designated. 
If  this  is  to  be  considered  as  an  Estate  Tail  in  the 
Plaintiff,  the  Portion  of  1,000  /.  a-piece  to  his  younger 
Children  being  contingent,  might  be  defeated  by  a 
Recovery,  and  the  eldest  Son  would  take  through 
his  Father,  and  the  younger  Children  take  in  their 
own  right,  which  is  inconsistent  with  the  idea  of 
an  entail.  The  particular  intent  is  clear,  and  the  ge- 
neral intent  is  equivocal,  and  should,  if  possible,  be 
construed  so  as  to  be  consistent  with  the  particular 
intent.  But  suppose  there  be  a  particular  intent  ex- 
pressed,  and  also  a  general  intent  inconsistent  with 
the  particular  intent,  it  is  not  a  general  Rule  without 
exception  that  the  particular  intent  must  be  sacrificed 
to  the  general  Intent,  for  if  the  general  intention  is 
in  favour  of  objects  not  provided  for  by  the  particular 
intention,  the  particular  intention  is  not  allowed  to 
b|s  sacrificed  to  the  general  intention.    So,  if  particu- 
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lar  Gifts  are  consistent  with  the  general  intention^  the 
Court  neyer  excludes  them,  as  appears  from  Robins 
urn  y.  Robinson  (k).  Doe  v.  Hallen  (I ).  Attorney 
General  v.  Sutton  (m),  and  Blackbome  v.  EdgUy  (n). 
In  Bamfield  v.  Popham  (p),  it  was  expressly  deter- 
mined that  no  Estate  raised  by  Implication  in  a  Will 
can  destroy  an  express  Estate ;  in  that  case  the  Devise 
was  to  A.  for  life,  remainder  to  his  first  Son,  and  so 
to  eyery  other  Son  in  Tail  Male,  and  for  want  of  Issue 
Male  of  A.,  remainder  over ;  and  it  was  held,  that  this 
was  not  an  Estate  Tail  in  A.  by  implication. 
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The  intention  of  this  Testator  was  to  give  the  Father 
an  Estate  for  Life,  and  an  Estate  Tail  to  his  eldest 
soryiying  Son  at  his  death,  not  as  Issue  but  as  Pur* 
chaser,  and  by  such  a  construction  all  the  objects  of  the 
Will  win  be  answered ;  but  if  the  Father  is  construed 
to  take  an  Estate  Tail,  persons  not  intended  will  take, 
and  the  purposes  of  the  Will  may  be  frustrated,  for 
the  portions  charged  on  the  Estate  being  contingent 
they  will  be  defeated  by  a  Recoyery. 

Mr.  Bett,  and  Mr.  Sugden,  contra : — 

We  contend  that  an  Estate  Tail  was  giyen  by  the 
Win  to  the  Plaintiff  Thomas  Jenkins,  with  remainder 
to  the  second,  third  and  other  Sons  of  WiUiam,  the 
Father  of  27lofiu»,  in  Tail  Male. 

The  Win  exhibits  a  particular,  and  ^general  inten- 


Qt)  1  Burr^  44. 
(/)  8  T.  R.  p.  5. 
(m)  1  P.Wms.754.    S.C. 
9  Bro.  P.  C.  383. 


(fi)  1  P.  Wms.  605. 
(0)  1  P.  Wms.  54* 
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iion,  and  according  to  the  cases  the  general  intention 
iHxisi  take  place  where  it  is  inconsistent  with  the  par- 
tictlar  intentioh.  This  doctrine  is  laid  down  in  a 
Variety  of  cases,  and  is  exemplified  in  the  cades  quoted 
(ni  the  other  side ;  it  is  a  rery  old  doctrine,  as  aj^pears 
ftom  the  Case  of  Spalding  v.  Spalding  (p),  cited  by 
Lord  Chief  Justice  Hale  in  King  f.  Milling  {q\  in 
wliich  case  there  was  a  Devise  to  the  eldest  Son  of 
the  Devisor,  and  the  Heirs  of  his  {(ody,  sifter  the  dekth 
of  his  Wife,  and  if  he  died  living  the  Wife,  theii  to 
the  Testator's  second  Son  and  the  Heirs  of  his  body; 
the  first  Son  died,  living  the  Wife,  but  leaving  Issue ; 
and  it  was  ruled  by  aU  the  Court,  that  it  was  an  ab- 
solute Estate  Tail  in  the  eldest  Son,  tod  as  if  the 
wbrds  had  been,  if  he  died  without  Issue,  living  the 
Wife.  This  construction  was  adopted  by  Lord  MacdeS" 
field,  in  Newland  v.  Sheppard  (r).  The  intent  of  the  ^eitir 
tot  in  this  Case  could  not  have  been  to  give  the  Estate 
i6  a  second  Son,  if  the  eldest  died  in  the  lifi^time  6f  f}|e 
leather  having  issue.  The  youngest  of  many  Sons  might 
thus  succeed  to  th&  Estate  upovi  th^  death  of  Tiakids, 
in  preference  to  the  Issue  Male  of  his  elder  Brothers. 
The  Testator  in  the  first  part  of  his  Will,  appointing 
hfe  Great  Nephew  the  Plaintitf,  ^'Universal  tfeir// 
gaVe  a  Fee,  but  then  tie  afterwards  Uses  language  wnich 
shbwB  th^t  he  tiieant  to  gfVe,  Hot  to  absolute  Inteifest 
but  an  Estate  Tail  In  ^  subs^ueUt  part  of  th^  Win 
the  Testator  states  it  to  be  his  **  express  will  and  de- 
fiire  that  his  Estates  should  descend  in  the  Male  Line,'' 
but  that  which  is  a  rational  intention  could  not  take 
place  unless  ZXdmas  took  an  Estate  Tail ;  for  according 


(p)  Cro.  Car.  185. 
(q)  I  Ventr.  330.  ' 
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to  the  Argument  on  the  other  side,  the  strange  inten- 
tion 18  imputed  to  the  Testator/ that  if  Thomas  has 
many  Scms,  and  all  but  the  youngest  die  before  Thomas, 
leaving  Issue  Male,  the  youngest  Son  and  his  Issue 
would  take  in  exclusion  of  the  Issue  Male  of  all  his 
eld^  Brothers.  In  Efoans  v.  Astley  [s),  it  was  held, 
that  on  a  Devise  to  the  three  Sons  of  C  successively  in 
Tail  Male,  Remainder  to  every  Son  and  Sons  of  C  by 
Shis  Wife,  and  for  want  of  Issue  to^H,  that  the  after- 
born  Sons  took  several  Estates  in  Tail  Male  in  succes- 
sion; and  that  the  words,  ''  for  want  of  such  Issue,** 
must  be  construed,  for  want  of  Heirs  Male  of  the  Body* 
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Tbete  is  no  authority  for  the  position,  that  in  order 
to  winrant  the  sacrifice  of  a  particular  intent  to  the 
general  intent,  the  latter  must  be  in  &vour  of  the  same 
penoos  who  were  benefited  by  the  former.  In  Doe  v. 
CoqMr(<),  Loid  Kenyon  says,  generally,  **  It  baa  been 
the  ifttled  doctrine  of  Westminster  Hall  for  the  pre- 
eeding  forty  or  fiftjf  years,  that  there  might  be  a  general; 
aal  a  particular  Intent  in  a  Will ;  and  that  the  lattei^ 
must  gffve  wiiy»  when  the  former  could  not  otherwise  be 
intoeffiMif 


Th^  Rule  thus  laid  down  is  broad,  general  and  un- 
qttilifiad,  witboijft  any  exceptiona.  Doe  v.  Omdell  (ti>, 
ii»aflK)tlier  Authority  to  show,  diait  to  answer  a  clear 
krteotionr,  ibe:  Court  wffl  give  an  adequate  Estate. 


The  Pertbnei  givien  l^  the  WiH  ar^'  not  inconsistent 
wtik  an  intention  tao  give  M  Estato  Tail  to  the  first 
tabeiu 


(0  3  Burr.  1570. 
(0  1  East,  999. 


(«)  9  East, '400. 
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The  whde  Fee  passed  to  the  Trustees  until  the 
Plaintiff  Thomaz  Jenkhu  attained  twenty-one^  but  did 
not  remain  in  them  after  that  event  took  place; 
When  another  part  of  the  Estate  in  question  was  sold 
by  the  Plaintiff  Thomas  Jenkins  to  a  Ifn  GmUd,  the 
Purchaser  objected  to  the  Title«  and  on  a  Bill  for  a 
specific  performance,  a  Case  was  sent  to  the  Court  of 
King's  B^icby  and  after  argument,  the  Certificate  of  the 
Judges,  dated  14th  December  1812,  was,  "  That  the 
Plaintiff  took  an  Estate  Tail  under  the  Will  of  Thomas 
Jenkins,  the  Testator,  in  the  Lands  devised  to  him.'' 
That  Court  would  not  have  decided  upon  the  Case,  if 
they  had  supposed  the  legal  Estate  was  in  the  Trustees, 
and  not  in  the  Plaintiff  Thomas  Jenkins,  and  that  it 
was  the  case  of  an  executory  Trust.  That  Case  came 
on  afterwards,  on  further  directions,  before  the  late. 
Vice-ChanceUor,  sitting  for  the  Lord  Chancellor^  an4 
he,  on  the  10th  December  1813,  confirmed  the  Cer- 
tificate, and  directed  a  specific  performance.  The  de-^ 
termination  in  that  Suit,  though  not  binding  in  this 
Cause,  which  is.  between  different  parties,  must  still  be 
considered  as  a  weighty  authority  in  support  of  that 
construction  of  the  Will  for  which  we  contend;  a  coa-v 
struction,  by  which  all  the  purposes  of  the  Will  will  be 
answered.  It  may  be  observed,  that  the  Testator,  who 
was  resident  at  Rome  when  he  made  his  Will,  pos-^ 
sessed  a  curious  Chimney  Piece,  which  he  directs  to  be> 
sent  **  to  my  Hnr  in  England,  which  I  desire  may  be 
placed  in  the  House  he  may  destine  for  his  residence, 
to  remain  to  his  Heir."  It  is  not  to  be  supposed  he 
meant  that  this  Chimney  Piece,  which  he  seems  to  have' 
considered  as  a  sort  of  heir-loom,  was  to  go  to  the 
Heir  of  the  Plaintiff,  and  that  the  Estate  should  go 
to  another.  It  is  a  circumstance  to  show  that  an 
Estate  Tail  was  intended. 
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The  Vice-chancellor: — 

The  point  in  thia  Case,  has   already  been  decided 
l)etween  ITumuu  Jenkins  and  other  Parties,  by  the  Court 
of  King's  Bench;  but,  certainly,  the  Defendant  in  this 
Cause  is   not  bound   by   that  decision.    It  may  be 
questionable  whether  the  Plaintiff  has  a  legal  or  equit- 
able Estate,  but  for  the  present  purpose  it  is  immaterial. 
The  Court  of  King's   Bench  held,  that  in  order  to 
effectuate  the  general  intention  of  the   Devisor,  the 
Plaintiff  Thomas  Jenkins  must  take  an  Estate-taiL    It 
it  objected,  that  such  an  Estate-tail  would  descend  to 
the  Sons  of  his  Sons  who  should  die  in  his  life-time ; 
and  that  such  Sons  of  Sons  are  expressly  excluded  by 
the  Will.    It  is  certain;  that.no  Case  ha^  yet  occurred. 
in  which  the  expressed  intention  to  exclude  particular 
pcnpns  has. been  disreganied ;  and.  to  let  .in  those  tp 
the  descent  whom  the  Devisor  has  rejected,  would 
seem  to  be  rather  to  make  a  new  Will  for  the  Devisor, 
than  to  execute  fhe  Will  which  he  had  made.    I  am 
€i  opinion,  however,  that  the  objection  does  not,  in 
fact,  apply  to  this  Case.    It  is  plain,  from  the  several 
passages  in  this  Will,  most  of  which  have  been  re- 
ferred to  in  the  Argument,  that  the  Devisor  did  not 
intend  that  his  Estate  should  go  over  from  the  family 
of  one  great   Nephew,  to   another,   unless   upon  the 
general  failure  of  Issue  Male  of  his  first  great  Nephew. 
It  is  plain  fiom  these  passages,  therefore,  that  it  was 
his  intention  not  to  exclude,  but  to  include,  the  Sons 
of  Sons  who  should  die,  living  their  Father.    It  is  true, 
that  there  are  other  passages  in  which  the  Devisor 
states,  that  if  the  eldest  Son,  or  other  the  Sons  of  the 
first  great  Nephew  should  die  in  the  life-time  of  the 
Father,  that  the  Estate  is  to  go  over  to  others,^without 
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providing  for  the  event  of  the  decesased  Sons  leaving 
Male  Issue.  But  having  regard  to  the  other  expressed 
intent^  that  such  "Estate  is  only  to  go  over  upon  the 
general  failure  of  Issue  Male  of  the  first  great  Nephew, 
and  to  the  consistent  and  rational  character  of  that 
intention,  I  am  lx>und  to  conclude  that  he  did  not 
refer  in  the  other  expression  to  the  possible  contin^ 
gency  of  Sons  dying  ia  the  life-time  of  their  Father, 
leaving  Sons,  not  because  he  meant  to  exclude  such 
Sons,  but  because  that  contingency  did  not  happen  to 
occur  to  him.  Where  the  literal  force  of  expressions 
diflTers  in  a  Will,  it  must  be  a  true  nde  to  seek  fbr 
the  intention  of  the  Devisor  rather  in  a  oonsistent 
and  rational  purpose,  than  in  a  purpose  inconsisteiit 
-and  irrational ;  and  more  especially  when  {he  difference 
may  arise  only  from  the  Devisor  not  having  present 
to  his  mind  an  event  which  is  not  in  die  natural  order 
of  things. 
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Between  The  Most  Noble  CHARLES  Duke 
of  NORFOLK  smce  deceased,  BARNARD 
EDWARD  HOWARD,  Esq.  now  Duke  of 
NORFOLK,  and  the  Honourable  EDWARD 
ROBERT  PETRE  an  Infa^t,  under  the  Age 
of  Twenty-one  years,  by  the  said  BARNARD 
EDWARD  HOWARD  his  next  Friend,  which 
oaid  CHARLES  DUKE  of  NORFOLK,  and 
BARNARD  EDWARD  HOWARD,  were  Trus- 
tees  for,  and  the  ^aid  EDWARD  ROJBERT 
PETRE  claims  to  be  beneficially  entitled  to  the 
Manor  or  Lordship  and  Town  of  Selby  in  the 
Cqunty  of  York,  together  with  certain  Corn 
Mills  there,  caUed  SeJby  MiUs;  and  JOHN 
RICHARDSON  and  WILLIAM  MASSEY; 
Millers  and  Co-pctrtners,  the  Tenants  or  Occu- 
piers of  tbe  said  Mills    -    -    -    -    PlaintilBTs ; 

And 

ROBERT  MY15RS,  JOHN  CAPES,  JOHN 
BRADLEY  and  SUSANNA  WALKER,  Widow, 
Resiants  and  Inhabitants  within  the  said  Manor 
or  Lordship  and  Town  of  Selby;  and  WILLIAlA 
WALKER,  charged  to  be  another  Resiant  and 
Inhabitant  of  the  same  Town     -     Defendants. 

The  BiU  stated,  that  the  Manor  or  Lordship  and  This  Court  koi 
Town  of  Selby  in  the  County  of  York,  with  its  Rights,  ^^^Jj'^ 
KoydtieSf  Piiyiiegels  and  Appurtenances,  together  with  ^  cvitom  t'li  re- 

tpectof  q  MiUf  althoftgh  the  Custom  was  established  in  a  former  Suit.  It 
appearing^  haaeoerj  di  this  Case^  that  ancient  Mills  were  destroy ed^  and 
another^  Mitt,  rf  a  differeni  kind  erected^  and  that  other  legal  objections 
were  taken,  the  Court  retained  the  BUI,  with  liberty  to  the  Plaintiff's  to 
tmg  mi  aictim  or  agtioi^  9t  Im  as  they  should  he 
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the  two  ancient  Com  Mills  called  Selby  Mills,  situate 
within  the  said  Manor  or  Lordship^  and  which  were,  a 
few  years  since,  converted  into  one  Mill ;  and  which 
Mills  were  formerly  worked  by  means  of  certain  ancient 
water-streams,  and  were  for  several  years  afterwards, 
and  until  lately,  worked  by  wind;  but  the  said  present 
Mill  is  now,  and  for  some  time  past  hath  been  worked 
by  a  steam  engine ;  and  together  with  the  suit  soken, 
suit  grist,  mulcture  and  toll,  to  the  same  Mills  be- 
longing, did  with  other  Hereditaments  and  Premises, 
several  years  since,  become  legally  vested  in  Plaintiffs 
Charles  Duke  of  Norfolk  and  Barnard  Edward  Howard, 
and  Sir  I^ancis  Molyneux  since  deceased,  and  their 
Heirs,  upon  certain  Trusts,  for  the  benefit  of  Plaintiff 
Edward  Robert  Petre  and  other  Persons ;  and  that  said 
Plaintiff  Edward  Robert  Petre,  before  the  year  1813, 
became  and  is  beneficially  entitled  in  possession  for  his 
Life  to  the  said  Manor  or  Lordship,  Mills  and  Mill, 
soke  soken,  suit  grist,  mulcture,  toll.  Hereditaments, 
and  Premises ;  and  Plaintiffs  Charles  Duke  of  Norfolk, 
and  Barnard  Edward  Howard,  were,  previous  to  the 
said  year  1813,  and  ever  since  has  been,  and  still  are,  as 
such  Trustees  aforesaid,  in  the  possession  or  receipt 
of  the  Rents  and  Profits  of  the  said  Manor,  Heredita- 
ments and  Premises;  and  that  there  was  formerly  a 
Horse-mill  belonging  to  and  within  the  said  Manor,  for 
the  grinding  of  Com  for  the  Tenants,  Resiants  and 
Inhabitants  of  and  within  such  Manor  or  Lordship^ 
but  which  Honie^mill  was  several  years  since  pulled 
down  or  destroyed : — ^That  in  the  month  of  April  lBi2» 
the  said  Milt  (such  two  Mills  having  been  previously 
t)oiiverted  into  one  Mill,  as  aforesaid,)  and  the  soke, 
sdken,  suit,  gnst,  mulcture,  and  tojl  thereunto  be* 
•longing,  were  let  to  Plaintiffs  John  Richardson  and 
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William  Massey,  by  Plainti£b  Charles  Duke  o(  Norfolk 
uiA.Bamard  Edward  Howard,  as  Trustees  as  aforesaid, 
at  a  very  considerable  yearly  Rent;  and  they.  Plaintiffs 
John  Bichardson  and  William  Massey,  have  ever  since 
been,  and  now  are,  the  Tenants  and  Occupiers  thereof 
at  such  yeariy  Rent : — ^That  the  Town  of  Selby  is  an 
aneient  town,  and  is  part  of  and  wholly  within  the  said 
Manor  or  Lordship,  and  that  all  the  Tenants,  Resiants, 
Inhabitants  and  Dwellers  of  and  within  the  said  Manor, 
Lprdsbip  or  Town,  have  been  from  time  immemorial, 
either  by  ancient  Usage,  or  Custom,  or  Right  of  Tenure, 
of  such  Manor  or  Lordship,  or  otherwise,  used  and 
accustomed,  and  of  duty  bound  to    grind,  and  still 
ought  to  grind,  or  to  have  groimd  at  the  said  Mills,  or 
one  of  them,  and  still  are  bound  to  grind,  or  to  have 
ground  at  the  said  present  Mill,  such  two  water  Com 
If  ills  )>eing  now  converted  into  one  as  aforesaid,  and 
not  elsewhere,  all  the  Com  and  Grain  and  Malt  which 
they  or  any  of  them  have  or  hath  expended,  or  con- 
sumed, or  do  pr  doth,  or  shall  expend  or  consume  in  a 
ground    state,    in    their    respective    Dwelling-houses 
within  the  said  Manor,  Lordship  or  Town,  and  which 
they  or  any  of  them  have  or  hath  sold  or  exposed  to 
Sak^  or  do  or  doth  sell  or  expose  to  sale,  in  a  ground 
state,  within  such  Manor,  Lordship  or  Town,  to  any 
others  of  the  Tenants,  Resiants,  Inhabitants,  or  Dwellers 
of  or  within  the  said  Manor,  Lordship  or  Town,  to  be 
used,  spent,  or  consumed  in  their  respective  Dwelling- 
Jirnues  within  such  Manor,  Lordship  or  Town,  whether 
gnxwn  or  produced  within  the  said  Manor,  Lordship 
or.    town,  or  brought  thither  from  any  other  places 
An  place ;  and  they  the  said  Tenants,  Resiants,  Inhabi- 
tants, and  Dwellers  have   immemorially  become,  and 
Bie  by  sach  usage  and  custom  boi^nd  and  obliged  to 
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pmy  to  the  Owners  or  Owii»  of  the  and  Milie^  and 
8t31  ere  bomd  and  obliged  to  pay  to  the  Owner  or 
Owners  of  said  Mill  fer  the  time  being,  or  their  Leaoees 
or  Lesaee,  a  leasonble  Toll  or  Molctme  for  sndi  tte 
grinding  of  their  said  Com,  Grain  and  Malt,  (that  ia 
to  say  for  Com  and  Grain,  except  Mah,  one  sijileenth 
part  thereof  when  brooglit  to  and  taken  finam  the  aaid 
Mills  or  Mill  by  the  owner  of  sodi  Com  or  GrsB,  and 
one  twdfth  part  diereof,  when  fetched  to  and  canied 
back  from  the  said  Mills  or  Mill,  by  the  Owners  or 
Owner  for  the  time  being  of  such  Mills  or  Mill,  or 
their,  his  or  her  Lessee  or  Lemees,  or  Wodammt  or 
Servants ;  and  for  Malt,  one  thirty-second  part  tiienof ; 
and  that  none  of  the  Teyiants  Resiants,  Tnhahitanti 
or  Dwdlers  of  or  within  the  said  Manor,  Lofldship  or 
Town  of  Selby,  have  at  any  time  during  tibe  time  afore^ 
said  been  at  liberty  to  grind  or  to  have  groond  at  aay 
other  IfiDs  or  Mill,  any  Com,  Grain  or  Mak  qpcnt  or 
used  in  a  groond  state  in  their  respectire  Honaes  or 
Dwellings  within  snch  Manor,  Lordship  or  Town,  or 
to  sell  or  expose  to  sale  within  the  said  Manor,  Lord* 
ship  or  Town,  to  any  other  of  the  said  Tenants,  Re^ 
slants,  Iidiabitants  or  DweDers,  any  Com,  Grain  or 
Malt  in  a  groond  state,  not  Groond  at  the  said  MiBs 
or  Mill,  so  now  belonging  to  Plaintiflfs,  or  at  one  of 
Aueh  Mills,  to  be  spent  or  need  in  their  respective 
Hooses  or  Dwellings  within  snch  Manor,  Lordshqi  or 
Town ;  and  that  the  Owners  for  the  time  being  oi  Ae 
said  Mills  or  Mill,  are  and  always  have  been  boond 
imd  obliged  to  keep  such  Mills  or  Mill  in  good  repair, 
and  in  a  pr6per  state  for  working,  and  to  grind  all  the 
Com,  Grain  and  Malt  bronght  thither  to  be  groond 
by  the  Tenants,  Resiants,  Inhabitants  and  Dwei" 
lers  ,of  and  within  the  said  Manor  or  Lordship  and 
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Town  fbr  the  ttsd  and  conmimptkm  of  such  Tenants, 
Renatitd  and  IidiabitantB  in  their  Houses  and  DweDinga 
wftUn  sndi  Manor  or  Lordship  and  Town,  within  the 
«|Mie6  of  twenty-four  hours  from  the  time  of  the  de^ 
Urelry  of  the  same  at  such  Mills  or  MiD,  if  so  required. 
That  the  said  Milk,  until  the  same  were  so  conyerted 
hito  otie  Mill  as  aforesaid,  constantly  were,  and  the 
same  MiU  now  is  in  good  and  proper  repair,  and  in  a 
fit  state  fbr  working,  and  capaUe  of  grinding  withiii 
the  said  space  of  time,  all  the  Com  Gnin  and  Mah 
ased  and  coiksumed  in  a  ground  state  by  the  Tenants^ 
ResiaHfs,  Inhabitants  or  Dwellers  of  or  within  die 
isdd  Manor   or  Lordship  and  Town :— That  Boieri 
Myers,  John  Capes  and  Thomas  Bradley,  have  respec- 
tively, ever  since  the  year  181  a,  been  and  still  are 
Rteiants   and    Inhabitants   of  and    within  the  said 
Manor  or  Lordship,  and  Town  of  Selby,  and  that  they 
the  said  Robert  Myers,  John  Capet  and  John  Bradley, 
have  respectively  from  time  to  time,  or  at  divers  times 
imce  the  month  of  April  1813,  ground  or  caused  to  be 
ground,  at  or  by  their  own  Mills,  in  the  said  Manor 
or  Lordship,  or  at  some  Mills  of  Mill  other  than  IHam- 
tiiPs  ddd  Mills,  or  any  or  either  of  thett,  consideiv 
Me  quantities  of  Malt,  in  order  that  such  Malt  might 
te,  and  the  same  hath  accordingly  been  spent,  used 
\aid  ecnsiimed  by  them  in  a  ground  state,  in  then*  re^ 
Bpeetive  Dwelling-houses  within  the  said  Manof  or  Lord- 
ddp  and  Town;  and  they  the  said  Robert  Myers,  John 
Cy>eg,  and  JoAn  Bradley  have  respectively  to  dcme  and 
fitted,  for  th6  purpose  of  evading  the  payment,  to  Plain- 
tSA  John  Richdrdion  and  WUliam  Massey,  as  the  Tenants 
Und  Oecupien  of  the  said  Mills,  of  the  said  customary 
T<dl  or  Mulettira,  so  payable  for  the  grilling  of  Midt^ 
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at  such  their  liiU  as  aforesaid.  Plaintiffii  insist,  that 
the  said  Robert  Myers,  John  Capes  and  John  Bradlof; 
ought  respectiyely  to  render  an  account  to  Plaintiffii 
Jcbn  Richardson  and  William  Masuy,  of  the  quantitiea 
and  value  of  the  Malt  so  ground  or  caused  to  be 
ground  by  them,  at  or  by  such  their  own  Mills,  or  any 
other  Milln  or  Mill  than  PlaintifPs  said  Mill,  or  one 
of  them,  since  the  said  mcmth  of  April  1813,  and  ought 
to  pay  to  said  last-named  Plaintiffs  the  full  amount  of 
the  aforesaid  customary  Toll  or  Mulcture,  which  would 
have  accrued  or  become  payable  or  due  to  the 
Pl|dnti£Si,  in  case  such  Malt  had  been,  as  the  same 
ought  to  have  been,  ground  at  t^e  said  Mill  of  Plaintiffs, 
or  one  of  such  Mills. 


That  William  Walker  and  Susanna  Walker  have 
spectively,  ever  since  the  said  year  1812,  been  and 
still  are  Resiants  and  Inhabitants  of  or  within  the  said 
Manor  or  Lordship  and  Town  of  Selby,  and  that  the 
said  William  fValker  snd  Susannah  Walker  have  re- 
spectively, from  time  to  time,  or  at  divers  times  since 
the  said  month  of  iipn'/  1813,  offered  and  exposed  to 
Sale,  and  sold  at  or  in  some  Shop,  House  or  Dwelling 
within  t)ie  said  Manor  or  Lordship,  and  Town  of  Selbjf, 
or  smne  or  one  of  those  places,  to  divers  other  of  the 
Resiants  and  Inhabitants  of  or  within  the  said  Manor, 
Lordship  and  Town,  to  be  used,  spent  and  consumed 
in  their  respective  Houses  or  Dwellings  within  such 
Manor  or  Lordship  and  Town,  great  quantities  of  Meal 
and  Flour,  the  produce  of,  or  obtained  from  Com  or 
Grain  not  ground  at  the  said  Mill  of  Plaintiffs,  or  at 
either  of  such  Mills,  and  by  which  means  Plaintifis 
John  Richardson  and   William  Massey  hav^  been  de» 
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foiided  of  the  said  Toll  or  Mulcture/ which  would  have 
accnied  ^  or  become  payable  or  due  to  them  in  case 
inch  C!om'or  Grain  had  been  ground  at  the  said  Mill* 
of  Plaintiffs;  and  Plaintiffs  humUy  insist^  that  they 
are  entitled  to  a  Discovery  and  Account  fiom  the  said' 
William  Walker  and  Susanna  Walker  of  the  quantities^ 
and-  Talue  of  the  said  Com  and  Grain  so  sold,  ground 
as  aforesaid,  and  not  ground  at  the  Mill  of  Plaintiffst 
or  at  one  of  such  Mills,  and  the  quantities  and  value  of 
the  Toll  or  Mulcture,  which  would  have  accrued  or 
beo(»ne  payable  to  Plaintiffs  John  Richardson  and  WU- 
Uasn  Massof  in  respect  thereof,  in  case  such  Com  or 
Grain  had  been  ground  at  the  said  Mill  of  Plaintiiffii/ 
and  the  said  Willam  Walker  and  Susanna  Walker  ought 
to  pay  to  said  last-named   Plaintiffs  the  amount  of 
such  Toll  or  Mulcture :  That  Plaintiffs  John  Richardson 
and  WilUdm  Massey  have  frequently  applied  to  and 
requested  the  said  Robert  Myers,  John  Capes  and  John 
Bradlqf,  to  render  an   account  to   said  last-named 
Plaintiffs,  of  the  quantities  and  value  of  the  Malt  ground 
or  caused  to  be  ground  by  them  the  said  Robert  Myers, 
John  Ciipef  and  John  jBra£Bey,re8pectively9  since  the  ^ 
nid  month  of  AprU  1813,  at  any  other  Mills  oir  Mill 
than  the  said  Mill  of  Plaintiffs,  or  one  of  such  Mills, 
and  which  Malt  hath  been  spent,  used  or  consumed  in 
the  respective  Houses  or  Dwellings  of  them  the  said' 
Robert  Myers,  John  Capes  and  John  Bradl^  res^pec^ 
tivdy  within  the  said  Manor  or  Lordship  and  Town  of 
&dy ;   and  also  an  Account  of  the  quantities  and 
value  of  the  aforesaid  customary  Toll  or  Mulcture 
iriuch  would  have  accraed,  or  becraie  payable  or  due 
to  said  last-named  Plaintiffii,  for  or  in  respect  of  the 
aaid  Bfalt  so  ground*  in  case  the  same  had  been  ground 
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at  the  taid  Mill  of  Phmtiflb,  and  to  pay  to  said  lai^ 
Pkmtiffs  th^  fiiQ  amount  of  sach  Toll  (Mr  MidcUoi^ 
aad  to  lafrain  fiom  grinding  or  caiunig  to  be  gfoMi' 
at  any  odier  MiUs  or  Blill  than  the  and  Mill  ot  PlaiiH 
tiffii»  any  Malt  to  be  spent,  need  or  conanmed  in  n* 
grcrand  atate,  at  the  Homes  or  Iht^ellings  of  theiB,r  di6 
said  Mabert  Myen,  John  Capes  and  JsAn  BradUy  t^ 
spectiTely,  within  the  said   Manor  of  Lordship  and 
To¥m  of  Selbyy  and  Plainti&  hare  in  like  matmsr 
applied  to  and  requested  the  said  WUUam  Walker  aeatf 
Suuama  Walker  to   raider  an  account  to  Plaintifi^ 
John  Bichardtom  and  William  Mastey,  of  the  quanliiy 
and  Talttt  of  the  Com  and  Ondn  so  soU,  gioond  by 
them,  or  either  of  them,  the  said  William  Walker  iad 
Su$atma  Walker  respectiTely,  at  any  Hoasei^  DwdlingS^ 
or  HouASt  Dwelling  or  Shop  within  the  said  Manor  Of 
Loiddiip  and  Town  of  SeUn/f  since  the  said  sumth^af 
AprU  1&13  as  afinesaid,  and  not  ground  at  the  spid 
Mill  of  Plaintiffe ;  and  also  an  Aoooont  of  the  quiM>» 
tities  and  talus  of  the  aforesaid  cusUnnary  Toll  OS 
Muktnre  which  would  hare  accrued  or  become  pay^ 
able  or  due  to  Plaintiifii  last  named,  for  or  in  respedt 
of  the  Com  and  Grain  so  ground,  in  case  the  same  had 
been  ground  at  the  said  Mill  of  Phdntiffii,  and  to  pay 
the  said  lastniamed  PlaintifRs  the  full  amount  of  siicli 
Toll  or  Mulctore^  and  to  refirain  from  selling  or  expoa<» 
ing  to  sale,  within  the  said  Manor  or  Lordship  and 
Town  of  Bdb^^  aHy  Meal  or  Flour,  the  produce  of 
Com  or  Ghrain  ground  at  any  other  Mills  or  Mill  than 
the  said  Mills  of  Pbdntiffs;  and  they  Plaintiffii  hoped 
that  SQch  requests  would  have  been  complied  with,  as 
in  Justice  and  Equity  the  same  ought  to  hare  been : 
But^  mm,  so  it  is^  tu.i  Defendanta  combixdag,  &a« 
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and  ccmtriTibg  how  to  wnmg  and  injure  Plaintifib  ia 
the  Pranises^  hare  refused  to  comply  with  the  requests 
ifofeeaid ;  and  they  give  out  and  pretend  that  there 
ie  not  any  anch  inunemoritf  Uaieige  or  Custom  witfahl 
die  said  Manor  or  Lordship  and  Town  of  Selhf  as 
is  heffinbefore  stated,  and  that  the  Tenants,  Resiants^ 
Inhabitants,  or  DweUers  of  or  within  such  Manor  or 
Lordship  and  Town  have  not  from  time  immemorial 
been  accustomed,  nor  ar^  bound  to  hare  the  Com, 
Chaili^  or  Malt  used,  spent  or  consumed  in  their  re^ 
ij^eetive  Houses  or  Dwellings  within  the  said  Manor  or 
Losdsfaip  and  Town,  ground  at  the  said  Mills,  nor  are 
Hew  bound  to  have  the  same  ground  at  the  said  Mill  of 
Pfadnliffs,  or  at  either  of  such  MiUs ;  and  that  the  Te>> 
aaatts,  Resiants,  Inhabitants  and  Dwellors  of  the  said 
Manor  or  Lordship  and  Town  of  Selby  are,  and  always 
bkvB  been,  at  fall  and  free  liberty  to  use,  spend  or  con^ 
same  in  thor  respective  Houses  or  Dwellings  within 
die  said  Manor  or  Lordship  and  Town  of  Selby,  Malt 
and  Meal  and  Fbur,  the  produce  of  Com  and  Grain 
gnroAd  at  any  other  Mills  or  Mill  than  the  said  Mills  or 
Mill  of  Phintiffs;  and  that  Plaintiffii  John  Richafdnm 
and  WilUam  Masteif  are  not  entitled  to  receive  from 
diem,  die  said  Confederates  respectively,  the  aforesaid 
Toll  or  Mulcture,  or  any  satisfieu^tion  for  or  in  respect 
ef  die  same.    The  Bill  then  charged  the  contrary,  and 
dbat  there  not  only  is  such  immemorial  Usageor  Custom 
widiin  the  said  Manor  or  Lordship  and  Town  of  SM^ 
as  aforesaid,  but  that  the  same  hath  been  at  different 
periods  of  time  recognized,  confirmed  and  established 
by  Decrees  made  by  His  Majesty's  Court  of  Exchequer 
«t  IVettmmtter,  in  certain  Suits  instituted  in  such  Court; 
and  that»  in  particular,  in  HUaty  Term,  in  the  third 
.year  of  the  reign  of  his  late  Majesty  King  CAirrte  the 
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First,  a  Suit  was  instituted  in  the  said  Court  of  Ex- 
chequer, by  or  in  the  names  of  Thomas  Walmsly,  Esq; 
(the  then  Owner  of  the  said  Manor  or  Lordship  of  Selfy; 
and  of  the  two  ancient  Mills,)  and  certain  other  Peraoiui,- 
the  then  Lessees  or  Tenants  of  such  Mills,  against 
Robert  Marshall  and  others,  then  Tenants,  Resiants,  and 
Inhabitants  of  and  within  the  said  Manor  or  Lordship 
and  Town  of  Selby,  touching  the  af(M:esaid  Soke  Suit 
and  Mulcture  and  Toll ;  and  that,  by  the  Decree  made! 
on  the  hearing  of  such  Cause,  it  was  declared,  that  the 
said  Thomas  Walmsly  had  fiiUy  proved  the  aforesaid 
Custom,  and  it  was,  among  other  things,  ordered  and 
decreed,  that  the  Defendants  in  such  case,  and  all 
other  the  Tenants,  Resiants  and  Inhabitants  of  and 
within  the  said  Manor  or  Lordship  and, Town  of  Sdby^ 
that  then  were,  or  thereafter  shoiild  be,  should  at  all  times 
thereafter  grind  all  their  Com,  Grain  and  Malt  to  be 
spent  in  their  Houses  within  the  said  Manor  and  Town 
of  Se/iy,  at  the  said  two  ancient  Mills;  and  that  neither 
the  said  Defendant  in  the  said  Suit,  nor  any  other  of 
the  Tenants,  Resiants  or  Inhabitants  of  the  said  Manor 
or  Town  of  Selby,  should  directly  or  indirectly  cany 
or  send,  or  cause  to  be  carried  or  sent,  their  or  any  of 
their  Com,  Ghrain  or  Malt,  to  be  spent  in  any  of  their 
Houses  in  the  said'  Manor  and  Town,  to  any  other 
Mills  or  Mill  to  be  ground.  The  Bill  further  chai^;ed, 
:that,  in  Hilary  Term,  in  the  year  1726,  another  Sui^ 
was  instituted  in  the  said  Court  of  Exchequer,  by  or  in 
the  names  of  Catharine  LsAy  Petre,  the  Owner  of  the 
said  Manor  or  Lordship  of  Selby  and  of  the  two  ancient 
Mills,  and  certain  other  Persons  the. then  Lessees  or 
Tenants  of  such  Mills,  against  William  Clarkson  and 
others,  then  Tenants,  Resiants, and  Inhabitants  of  and 
'  within  the  said  Manor  or  Lordship  and  Town  of  Selby^ 
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for  the  purpose  of  compelling  an  Account  and  Payment 
by  the  said  Defendants  in  that  Suit  of  the  aforesaid 
Toll  or  Mulcture*  for  or  in  respect  of  divers  quantities 
of  Com  and  Chain  which  they  had  ground,  or  caused 
to  be  ground,  at  certain  other  Mills,  and  the  Meal  or 
Fbur  produced  therefrom,  they  had  spent,  used  and 
consumed,  in  their  Houses  or  Dwellings  within  the  said 
Manor  or  Lordship  and  Town;  and  for  an  Injunction 
to  restrain  the  said  Defendants  from  breaking  or  evad* 
tng  the  said  Custom  or  Soke  in  ftiture:  And  by  the 
Decree  made  and  pronounced  on  the  hearing  of  such 
hBtN-mentioned  Cause,  dated  the  26th  day  of  October 
1730,  it  was,  among  other  things,  ordered  and  decreed, 
that  the  custom  thereinbefore  mentioned,    being,  the 
custom  aforesaid,  should  be,  and  the  same  was  thereby 
established,    that   the  Defendants,    and   all  other,  the 
Tenants,   Resiants,  Inhabitants   and  Dwellers   within 
the  said  Manor  or  Lordship  and  Town  of  Selby,  that 
then  were,  and  that  thereafter  should  be,  should  grind 
an  their  Com,  Grain  and  Malt,  to  be  spent,  ground  in 
Aeir .  Houses  within    the    said   Manor  or    Lordship 
and  Town  of  Selby  aforesaid,  at  the  two  ancient  Com 
Mills    and  Horse  Mill  in  Selby    aforesaid,   being  the 
Milk  her^before  mentioned;    and   that   neither  the 
said  Defendants,  nor  any  other  of  the  Tenants,  Resiants 
4:ir  Inhabitants  of  the  said  Manor,  Lordship,  or  Town  of 
SeWy,  should  directly,  or  indirectly  carry  or  send,  or 
^use  to  be  carried  or  sent,  their  or  any  <^  their  Corn 
Grain  or  Malt,  to  be  spent  in  any  of  their  Houses  in 
such  Manor,  Lordship  or  Town,  to  be  ground  at  any 
•other.  Mills  or  Mill  as  by  the  aforesaid.  Decrees,  and  to 
which,  for  greater  certainty,  Plamti£b  crave  leave  to 
refer/ &c.    The  Bill  then  stated,  that,  at  other  times» 
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the  said  Robert  Myer$,  John  Capes,  John  Broiilafi 
Willimn  Walker,  Susarma  Walker,  admit  the  truths  ol 
the  several  matters  hereinbefore  mentioned;  neyerthe«>' 
less  they  persist  in  refusing  to  comply  with  the  afin^ 
said  requests  of  Plaintifis;  and  they,  the  said  Rcieri 
ifyer$,  Join  Capes,  and  JoAii  Bradley,  threaten^  aad 
intaul,  to  continue  grinding,  or  causing  to  be  ground^ 
at  other  Mills  than  those  of  Plaintiffs,  the  Malt  wkieh 
they  shall  from  tiine  to  time  spend,  use  and  consume* 
ground  in  their  respective  Houses  or  DwdUmgs  mtfain 
the  said  Manor  or  Lordship  and  Town  of  Se/2y ;  and  tlie 
said  Wilham  Walker,  and  Susanna  Walker,  thieataii 
and  intend  to  continue  selling,  or  causing  to  be  apUU 
within  the  said  Manor  or  Lordship  and  Town  <tf  Sefly, 
to  the  Tenants,  Resiants  and  LihaUtants  of  or  within 
snch  Manor,  Lordship  and  Town,  for  the  purpose  of 
being  used  and  consumed  by  them,  in  their  respectiM 
Houses  or  Dwellings  within  the  said  Manor,  Lordship 
fMT  Town,  Meal  and  Flour  the  produce  of  Oom  and 
Grain  not  ground  at  the  said  Mill  of  Plaintiffs,  ar  at 
either  of  such  Mills.  The  Prayer  of  the  Kll  was,  Thttt 
the  aaid  Defendants  may  fiilly  answer  the  Matton 
albresaid;  and  that  an  Account  may  be  taken  of  the 
4q|uantity  or  value  oS  the  Malt  ground,  cnr '  caused  to  hie 
ground,  by  the  said  Robert  Myers,  John  Capes,  and 
Jolm  Bradley  respectively,  since  the  said  mionth  nf 
April  1813,  at  any  other  Mills  or  Mill  than  the  said 
BliU  of  PlamtifiB,  and  which  hath  been  spent,  used  or 
«bns«sed,  in  a  ground  state,  in  the  respective  Houses 
«r  Dwellings  of  them  the  said  Robert  Myers,  John  Capes, 
and  John  Bradley,  within  the  said  Manor  or  Lordship 
^  Town  of  Selby: — And  also  an  Account  of  the  qua»- 
jkities  and  valu^  of  the  aforesaid  customary  Toll  or 
Mulcture  which  would  have  been  payable  to  Plaintiffs 
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Jolm  BickardMon  and  WiUiam  Mnwf,  for  or  in  retpect 

of  flooh  Malt,  in  case  the  same  had  been  ground  at  the 

laid  Mill  of  Plaintifi;  and  that  the  full  Amount  of  such 

TeB  or  Blulcture  might  be  decreed  to  be  paid  to  Plain* 

tiflb  Joku  Sidardtom  and  WiUiam  Mastef,  by  the  said 

R&hrt  Myen,  John  Capes,  and    JoAii   Bradley,  re* 

•pectiTriy;  and  that  an  account  might  be  decreed  to 

be  taken  of  the  quantity  end  value  of  the  Meal  and 

Flour  vhich  the  said  WiUiam  Walker  and  Suuuma 

Wmlter  haye  respectively,  since  the  said  month  of  April 

1813*  iMld,  or  caused  to  be  sold,  iviChin  the  said  Manor 

er  Lordship  and  Town  of  SeUnf,  to  any  of  the  Toiants, 

BesiantSi  or  Inhabitants  of  or  within  such  Manor^Iordt- 

shipor  Town,  to  be  by  them  used  or  consumed  in  their 

tCBpoGtave  Houses  cnr  Dwellings  within  the  sameManoi^, 

Lordship  or  Town,  the  produce  of  Com  or  Grun  not 

grannd  at  the  said  Mill  of  Plaintifis  ^^Aad  also  an 

deeeunt  of  the  quantity  and  value  of  tiie  ^fynemid 

rwste—iry  Toll  or  Muleture  which  would  bare  been 

piyablo  to    Kaintiffis  John  Bichardton  md   WiUiam 

Maemy^  fi>r  or  in  lespect  of  Com  or  €kai|ifM>t 'ground 

^wmfOieiaMi  ef  the  said  Mills  of  Phintiai  >^And 

ako  an  Aeconnt  of  the  quantity  and  vahie  of  the 

steeeaid  cosfeKMBary  Toll  or  Muleture  udiibh  would  hknk 

ksm  payable  to  PlaintiA  John  Bichardmm  and  WHMam 

Mfaiwy,  fer  er  in  reqwct  of  such  Meal  or  Phwg,  incase 

llieusanft  had  been  the  produce  of  Com  or  Grain  ground 

atAe^said  Mills  efPhdntiffis  and  tiiat  the  amount  cf 

sadi  TeH  orMuletnre augfatbe  decreed  to  be  paid  te 

ntrntiAJohnBichardion  wad  WiUiam  Mate^,  byAe 

miA  WiUiam  Widker  and  Sueanna  Walker  respectively; 

mA  that  &e  said  Bobert  Myen,  John  Capee,  and  John 

tMBey,  mij^  be^respeetivdy  restrained,  by  the  Order 

•B*  iifviolmi  of  this  honountbb  Oovrtt  fl««i  grfiuliBg 
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or  causmg  to  be  gronnd,  at  any  other  Mills  or  Mill, 
than  the  said  Mill  of  Plaintifik,  any  Malt  to  be  spent, 
used  or  consumed,  ground^  at  the  Houses  or  Dwellings 
of  them  the  said  Robert  Myers,  John  Capes,  and  John 
Bradley  respectively,  within  the  said  Manor,  Lordship 
and  Town  of  Selby\  and  that  the  said  fVilliam  Walker 
and  Susanna  Wa/A:er  might  be  restrained  in  like  manner 
fnnn  selling  or  exposing  to  sale,  or  causing  to  be  sold, 
or  exposed  to  sale,  within  the  said  Manor  or  Lordship 
and  Town  of  SeUfy,  to  any  of  the  Tenants,  Resiants* 
or  Inhabitants,  of  or  within  such  Manor,  Lordship  or 
Town,  to  be  by  them  spent,  used  or  consumed,  in  their 
respective  Houses  or  Dwellings  within  the  same  Manor, 
Lordship  or  Town,  any  Meal  or  Flour,  the  Produce  of 
Com  or  Grain,  not  ground  at  the  said  Mill  of 
Phiintiffs.  '     o 

The  Defendants,  Robert  Myers,  John  Capes,  and  John 
Sradley,  and  Wittiam  Walker,  by  their  joint  and  several 
Answers,  stated,  that  they  do  nbt  know,  and  cannot:an« 
swer  as  to  their  Belief  or  otherwise,  whether ^the.Manor 
or  .Lordship  of  Selby^  and  the  iwo  Conr  Mills  and  Hoiie 
Mill  ia  the  said  Bill  of  Complaint,  with  the  Soke,  Sokoit 
Suit,  Grist,  Mulcture,  and  Toll  to  the  same -Mills 
bekmgmg,  did  not  several  Years  since  become  legally 
vest^  in  the  said  Plaintiffs,  Charles  Duke  of  Norfolkt 
and*  Barnard  Edward' Howard,  and  Sir .  Thomas  Mol^ 
neux,^  now .  deceased, .  and:  their  Heirs, .  upon:  ceitein 
Trusts  for  tthe  Benefit  of  the  said  Plaintiff, :  Ed$kad 
Robert  Setre,  and  other  Persons ;  but  that  Defendaats 
believe,  .that  in  some  way  or  other,  but  in  what  way 
they  do  not  know,  and  cannot  in  any .  manner.  ans#6r« 
the  said  Plaintifis,  CAor/es  Duke  of  Norfolk,  and  Barnard 
Edward  Howard  wetei  previously  to  the  Year  1B13, 
and  haveieyw  ^nce  .been  and  now.  ara  still. in  posseMioii 
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af  receipt  of  the  Rents  of  the  said  Manor,  Mills,  Here- 
ditaments and  Premises:  That  the  Mills  now  called 
Sdby  Mills,  and  which  are  the  Mills  mentioned  in  the 
said  Bill,  consist  now  only  of  one  Corn  Mill,  worked 
by  wind  above,  and  by  steam-engine  below ;  and  that 
there  is  tiot  now,  nor  hath  not  for  several  years,  been 
ttiy  Horse  Mill  at  Selby  belonging  to  the  said  Plaintiffs, 
or  any  of  them.  And  that  until  about  some  years  ago 
there  were  two  Com  Mills,  as  in  the  said  Bill  men- 
tioned, which  were  worked  by  means  of  certain  ancient 
Water  streams;  and  that  about  nine  years  ago  the 
same  two  Com  Mills  were  converted  into  one  Mill, 
which  is  adapted  to  be  worked  by,  and  is  now  worked 
by,  wind  above,  aided  and  assisted  by  a  steam-engine 
b^ow : — ^That  they  believe,  that  in  some  way  or  other, 
but  in  what  way  they  do  not  know,  and  cannot  in  any 
maan^  answer,  the  said  Plaintiff,  Edward  Robert  Petre, 
did  before  the  year  1813  become,  and  is  beneficially 
^ititled  in  possession  to  the  said  Manor  or  Lordship, 
HiHbi  Soke,  Suit,  Grist,  Mulcture,  Toll,  Hereditaments 
and  Premises: — That  they  believe  at  or  about  the 
time  in  the  said  Bill  mentioned,  the  said  Mill,  with  the 
Soki,  Soken,  Suit,  Grist,  Mulcture  and  Toll  thereto 
bdonging,  were  let  to  the  said  Plaintiffs  John  Richard- 
lOfiand  William  Massey,  along  with  other  Hereditaments, 
at  a  considerable  yearly  rent;  but  these  Defendants 
do  not  know,  and  cannot  in  any  manner  answer,  whether 
the  same  were  let  by  the  said  Plaintiffs,  Charles  Duke 
of  Norfolk  and  Barnard  Edward  Howard,  as  Tmstees, 
10  in  the  said  Bill  mentioned,  or  by  what  other  persons 
in  particular. 
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Tenants  and  Occupiers  thereof  at  such  yearly  rent^ 
and  that  the  Town  of  Selby  in  the  said  Bill  mentioned, 
is  an  ancient  Town,  and  that  the  same  is  within  and 
part  of  the  Lordship  or  Manor  of  Selby. 

Say,  they  are  advised,  and  hope  to  be  able  to  prove, 
that  all  the  Tenants,  Resiants,  Inhabitants  and  Dwellers 
of  and  within  the  said  Manor  or  Lordship  and  Town 
of  Selby,  have  not  been,  from  time  to  time  immemorially, 
by  ancient  usage,  custom  or  right  of  tenure,  or  other- 
wise, used  and  accustomed,  and  of  duty  bound,  to  grind 
or  have  ground,  and  ought  not  to  grind  or  to  have 
ground  at  the  said  Mill  or  Mills  of  the  said  Plaintiffs, 
or  at  any  one  of  such  Mills,  and  not  elsewhere,  all  the 
Com,  Grain  and  Malt  which  they  or  any  of  them 
have  or  hath  expended  or  consumed,  or  do  or  doth  or 
shall  expend  or  consume,  in  a  ground  state,  in  their 
respective  Dwelling-Houses  within  the  said  Manor  or 
Lordship  and  Town,  and  which  they  or  any  of  them 
have  or  hath  sold  or  exposed  to  sale,  or  do  or  doth 
sell  or  expose  to  sale  in  a  ground  state  within  such 
Manor  or  Lordship  and  Town,  to  any  other  of  the  said 
Tenants,  Resiants,  Inhabitants  or  Dwellers,  to  be  flsed, 
spent  or  consumed  in  their  respective  Dwelling-Houses 
within  such  Manor,  or  Lordship  or  Town : — Say,  they 
are  advised,  and  hope  to  be  able  to  prove,  that  the  said 
Tenants,  Resiants,  Inhabitants  and  Dwellers,  have  not 
immemorially  been,  and  are  not  bound  and  obliged, 
and  ought  not  to  pay,  to  the  owner  or  owners  of  the 
said  Mills  for  the  time  being,  or  their  lessees  or  lessee 
such  reasonable  Toll  or  Mulcture  for  such  the  grinding^ 
of  the  said  Com,  Grain  or  Malt : — Say,  they  are  informed 
and  believe  that  several  of  the  Tenants,  Resiants,  In- 
habitants or  Dwellers  of  or  within  the  said  Manor 
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or  Lordship  and  Town  of  Selby,  have  for  several  years 
last  past  been  at  hberty  to  grind,  or  to  have  ground,  at 
any  other  Mills  or  Mill  than  the  said  Mills  of  the  said 
Plaintiffs,  any  Com,  Grain  or  Malt  spent  or  used  in  a 
ground  state  in  their  respective  Houses  and  Dwellings 
within  such  Manor  or  Lordship  and  Town,  or  to  sell 
or  expose  for  sale  within  the  said  Manor  or  Lordship 
and  Town,  any  Corn,  Grain  or  Malt  in  a  ground  state, 
not  ground  at  the  said  Mills  of  the  said  Plaintiffs,  or 
(me  of  such  Mills. 
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Say,  they  are  advised,  and  hope  to  be  able  to  prove, 
that  the  owners  for  the  time  being  of  the  said  Mills  of 
the  said  Plaintiffs,  are  not,  and  have  not  always  been 
bound  and  obliged  to  keep  such  Mills  in  good  repair, 
and  in  a  proper  state  for  working,  or  to  grind  all  the 
Com,  Grain  and  Malt  brought  thither  to  be  ground  by 
the  Tenants,  Resiants*  Inhabitants  and  Dwellers  of  or 
within  the  said  Manor  or  Lordship  and  Town,  for  the 
use  and  consumption  of  such  Resiants  and  Inhabitants 
in  their  Houses  and  Dwellings  within  the  said  Manor 
or  Lordship  and  Town,  within.the  space  of  time  in  the 
isid'  Bill  mentioned,  if  so  required,  or  within  any  other 
space  of  time. 


Say,  they  are  informed  and  believe,  that  the  said 
Mills  of  the  said  Plaintiffs  are  not,  and  have  not  been, 
constantly  in  good  and  proper  repair,  and  in  a  fit-state 
for  workings  and  capable  of  grinding  within  the  space 
of  time  in  the  said  Bill  mentioned,  all  the  Com,  Grain 
and  Malt  used  and  consumed  in  a  ground  state  by  the 
Tenants,  Resiants,  Inhabitants  or  Dwellers  of  and 
within  the  Manor  or  Lordship  and  Town  of  Selby,  in 
inch  tfaeir  Houses  and  Dwellings. 

H  2 
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Say,  they  admit  that  the  said  Robert  Myers,  John 
Capes  and  John  Bradley  have  respectively,  ever  since 
the  year  1812,  been  and  are  still  Resiants  and  Inha- 
bitants of  and  within  the  said  Manor  or  Lordship  and 
Town  of  Selby ;  and  that  they  the  said  Robert  Myers 
and  John  Bradley  have  respectively,  from  time  to  time 
and  at  divers  times  since  the  Month  of  April  1813, 
.crushed,  or  caused  to  be  crushed,  at  or  by  their  own 
Mills  in  the  said  Manor  or  Lordship  and  Town,  con- 
siderable quantities  of  Malt;  but  Defendants,  Robert 
Myers  and  John  Bradley,  deny  that  they  have  at  any 
time  since  the  Month  of  April  1813,  ground^  or  caused 
to  be  ground,  at  or  by  their  own  Mills  in  the  said 
Manor  or  Lordship  and  Town,  or  at  or  by  any  other 
Mills  or  Mill,  considerable  quantities,  or  any  quantity 
of  Malt.  And  Defendants,  Robert  Myers,  John  Capes 
and  John  Bradley,  to  the  best  of  their  knowledge  and 
belief,  say,  and  Defendant,  Susanna  Walker,  believes, 
that  the  said  Robert  Myers  hath,  since  the  Month  of 
April  1813,  down  to  the  filing  of  the  said  Bill,  crushed 
or  caused  to  be  crushed,  at  or  by  his  own  Mill  in  the 
said  Manor  or  Lordship  and  Town,  875  Quarters  of 
Malt,  or  thereabouts ;  and  that  the  said  John  Bradley 
hath,  since  the  Month  of  April  \%\%  down  to  the  filing 
of  the  said  Bill,  crushed  or  caused  to  be  crushed,  at  or 
by  his  own  Mill,  in  the  said  Manor  or  Lordship  and 
Town,  312  Quarters  of  Malt,  or  thereabouts ;  and  that 
the  said  John  Capes  hath,  since  the  Month  of  April  1813, 
down  to  the  filing  of  the  said  Bill,  ground  or  caused  to 
be  ground,  at  or  by  his  own  Mill  in  the  said  Manor  or 
Lordship  and  Town,  fifty-two  Quarters,  or  thereaboiits. 
And  that  the  said  Malt  was  so  crushed  and  ground  in 
order  that  such  Malt  might  be,  and  the  same  was 
accordingly,    manufactured  into  Ale,    Beer,   or  other 
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Malt  Liquor;  and  that  the  principal  part  of  such  Malt 
Liquor  was  sold  to  divers  persons,  and  that  a  small 
part  only  thereof  was  spent  and  consumed  by  them 
in  their  Dwelling-Houses  within  the  said  Manor  or 
Lordship  and  Town.  And  that  the  value  of  the  several 
quantities  of  Malt  so  crushed  by  the  Defendant,  Robert 
Myers,  amounted  to  the  sum  of  3,718/.  155.  or  there- 
aboutSf  and  by  the  Defendant,  John  Bradley,  amounted 
to  the  sum  of  1,326/.  or  thereabouts;  and  of  the  said 
Malt  so  ground  by  the  Defendant  John  Capes, 
amounted  to  the  sum  of  221  /.  or  thereabouts ;  and 
that  the  value  of  the  quantity  of  Malt  made  into 
Malt  Liquor,  and  actually  used  and  consumed  by  the 
said  Robert  Myers  in  his  Dwelling-House,  amounted 
to  the  sum  of  1 70  /.  or  thereabouts  ;  and  the  quantity 
of  Malt  made  into  Malt  Liquor,  and  actually  used  and 
consumed  by  the  said  John  Capes,  in  his  Dwelling- 
House,  amounted  to  the  sum  of  22  /.  6  5.  3  d.  or  there- 
abouts ;  and  that  the  quantity  of  Malt  made  into  Malt 
Liquor,  and  actually  used  and  consumed  by  the  said 
John  Bradley,  in  his  Dwelling-House,  amounted  to  the 
sum  of  45/.  35.  \\d.  or  thereabouts.  And  Defen- 
dants, Robert  Myers,  John  Capes  and  John  Bradley  deny 
that  they  have  respectively  so  done  and  acted  for  the 
purpose  and  with  the  view  in  the  said  Bill  mentioned : 
— Say,  they  have  respectively  so  done  and  acted  for 
the  purpose,  and  with  the  view  of  turning  their  Malt 
to  a  more  beneficial  account  than  if  the  same  had  been 
ground,  and  conceiving  that  they  were  at  liberty  to  do  as 
they  thought  fit;  and  that  the  same  Malt  so  crushed  by 
the  said  Robert  Myers  and  John  Bradley,  was  so  crushed 
at  Mills  purchased  by  them  of  and  with  the  privity  and 
knowltedge  of  Thomas  Foster,  in  or  about  the  year  181 2, 
then  a  renter  of  the  said  Plaintiffs  said  Mills. 
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Say,  they  admit  that  the  said  Smanna  Walker  hath 
ever  since  the  year  1812  been,  and  still  is,  a  Resiant 
and  Inhabitant  of  and  within  the  said  Manor  or  Lord- 
ship and  Town  of  Selby;  and  Defendant,  Susanna  Walker, 
to  the  best  of  her  knowledge  and  belief,  saith,  and 
Defendants,  Robert  Myers,  John  Capes  and  John  Bradley, 
believe,  that  she  the  said  Susanna  Walker  hath,  from 
time  to  time,  since  the  Month  of  April  1813,  offered 
and  exposed  to  sale,  and  sold,  at  or  in  her  Shop  or 
Dwelling-House  within  the  said  Manor  or  Lordship 
and  Town  of  Selby,  to  divers  or  some  others  of  the 
Resiants  or  Inhabitants  of  or  vidthin  the  said  Manor 
or  Lordship  and  Town,  to  be  spent  and  consumed  in 
their  respective  Houses  and  Dwellings  within  such 
Manor  or  Lordship  and  Town,  great  quantities ;  viz. 
about  eighty  stone  per  week,  of  Meal  and  Flour,  partly 
manufactured  and  baked  into  bread,  and  partly  un- 
manufactured, being  the  produce  of  or  obtained  from 
Com  or  Grain  not  ground  at  the  said  Mills  of  the 
said  Plaintiffs,  or  either  of  such  Mills. 


Say,  they  are  advised,  and  hope  to  be  able  to  prove, 
that  the  said  Plaintiffs,  Johii  Richardson  and  William 
Massey,  have  not  by  such  means  as  in  the  said  Bill 
mentioned,  been  defrauded  of  the  Toll  or  Mulctore 
which  would  have  accrued  or  become  payable  or  due 
to  them  in  case  such  Com  had  been  ground  at  the  said 
Mills  of  the  said  Plaintiffs. 


Say,  that  to  the  best  of  their  knowledge  and  belief, 
the  value  or  amount  of  the  Toll  or  Mulcture,  in  case 
the  whole  of  the  Malt  manufactured  by  Defendants^ 
Robert  Myers,  John  Capes  and  John  Bradley,  had  been 
ground  at  the  said  Plaintifis  Mills  since  April  1813  to 
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the  filing  of  the  said  Bill,  would  have  amounted  to  the 

sum  of /.or  thereabouts,  and  that  the  value  of 

the  Meal  or  Flour  sold  by  Defendant,  Susanna  Walker^ 
and  manufactured  by  her  into  bread,  and  sold  by  her 
to  the  Resiants  or  Inhabitants  of  or  within  the  said 
Manor  or  Lordship  and  Town  of  Selby^  to  be  consumed 
in  their  Dwelling-Uouses  within  the  said  Manor  or 
Lordship  and  Town,  between  April  1813^  and  to  the 

filing  of  the  said  Bill,  amounted  to  the  sum  of /. 

aa  thereabouts: — Admit,  that  the  Plaintiffs,  John  Rich- 
Mrdion  and  William  Massey,  have  by  themselves,  or 
their  Agents,  applied  to  these  Defendants,  Robert  Myers, 
John  Bradley  and  Susanna  Walker,  respectively,  for 
such  respective  purposes,  or  made  such  requests  to 
them  in  the  said  Bill  mentioned ;  and  they  have  refused* 
and  do  refuse,  to  comply  therewith,  because  they  are 
advised  that  no  such  custom  as  is  alleged  by  th^  said 
Bill  hath  ever  obtained,  or  that  if  the  same  hath  ever 
obtained,  it  related  solely  to  such  Com,  Grain  and 
Malt  only,  as  was  grown  within  the  said  Manor  or 
Lordship  of  Selby,  and  was  taken  or  sent  by  the 
Tenants,  Resiants  or  Inhabitants  of  and  within  the 
said  Manor  or  Lordship  and  Tdwn  of  Selby,  to  be 
ground  ;  and  that  such  Custom,  if  it  ever  obtained,  did 
not  extend  to  Malt  which  is  crushed  and  not  ground, 
nor  to  Flour  purchased  by  or  sold  to  the  Tenants, 
Resiants  and  Inhabitants  of  and  within  the  Manor  or 
Lordship  and  Town  of  Selby.  And  also,  because  if 
such  Custom  ever  obtained,  it  hath  now  ceased,  by 
reason  of  the  same  Tenants,  Resiants  or  Inhabitants, 
not  having  used  the  said  Plaintiffs  Mills  for  a  long 
series  of  years,  and  by  reason  of  such  non-usage  of 
such  Mills  having  been  acquiesced  in  by  the  Owners 
and  Occupiers  of  the  said  Plaintiffs  said  Mills,  and 
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because  the  said  Plaintiffs  have  sold  and  disposed  of 
the  streams  of  water  heretofore  used  for  turning  the 
said  Mills^  and  have  permitted  the  same  streams  of 
water  to  be  diverted  and  taken  away  from  the  said 
Mills,  and  have  thereby  destroyed  the  said  Water-Mills; 
and  because  they  have  converted  such  Water-Mill  into 
a  Steam-Mill  or  a  Windmill,  and  because  they  have 
removed  and  destroyed  the  said  Horse-Mill : — Say,  they 
admit,  that  the  immemorial  usage  and  custom  in  the 
said  Bill  mentioned  hath  been  at  different  periods 
recognized,  confirmed  and  established  to  a  limited 
extent,  and  to  the  extent  mentioned  in  the  decrees 
hereinafter  mentioned,  but  not  to  the  extent  in  the 
said  Bill  mentioned,  by  Decrees  made  by  or  in  His 
Majesty's  Court  of  Exchequer  at  Westmimter,  in  certain 
Suits  instituted  in  such  Court.  But  these  Defendants 
are  advised,  and  hope  to  be  able  to  prove,  that  the  same 
usage  and  custom  hath  been  improperly,  and  without 
a  full  consideration  being  had  of  all  the  circumstances^ 
recognized,  confirmed  and  established  by  such  Decrees. 


Say,  they  admit,  that  in  Hilary  Term,in  the  3d  of  the 
reign  of  his  late  Majesty  King  Charles  the  First,  a  Suit 
was  instituted  in  the  said  Court  of  Exchequer  at  West^ 
minster,  by  Thomas  Walmsley,  and  others,  in  person » 
against  Robert  Marshall  and  others,  the  Tenants,  Re-^ 
siants  and  Inhabitants  of  and  within  the  said  Manor  or 
Lordship  and  Town  of  Selbj/,  and  that  the  said  Thomas 
Walmsley,  was  the  then  Owner  of  the  said  Manor  or 
Lordship  of  Selby,  and  of  the  said  Mills  which  have 
been  so  taken  away  or  altered  as  aforesaid,  and  that 
the  other  Plaintiffs  in  such  Suit  were  Lessees  or  Tenants 
of  such  Mills.  And  that  the  Decree  made  in  such  Suit 
was  of  or  to  the  purport  or  effect  in  the  said  Bill  men* 
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tioned;  and  that  in  Hilary  Term  in  the  year  1726, 
another  Suit  was  instituted  in  the  said  Court  of  Ex- 
chequer, by  or  in  the  name  of  Catherine  Lady  Petre, 
and  certain  other  persons,  against  William  Clarkson 
and  others,  then  Tenants  Resiants  and  Inhabitants  of 
and  within  the  said  Manor  or  Lordship  and  Town  of 
Selby,  for  the  purpose  in  the  said  Bill  mentioned.  And 
that  the  said  Catherine  Lady  Petre  was  the  then  Owner 
of  the  said  Manor  or  Lordship  of  Selby,  of  the  aforesaid 
Mills  so  taken  away  or  altered  as  aforesaid.  And  that 
the  said  other  Plaintiffs  in  such  Suit  were  the  then 
Lessees  or  Tenants  of  such  Mills,  and  that  in  the 
Decree  made  in  such  last-mentioned  Suit,  it  was  de- 
clared, ordered  and  decreed  to  the  purport  or  effect  in 
the  said  Bill  mentioned. 
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Upon  the  Pleadings  being  opened,  the  Vice-Chancellor 
expressed  a  doubt,  whether  a  Court  of  Equity  had 
Jurisdiction  in  this  Case,  or  whether  the  Remedy  was 
not  at  Law ;  and  desired  the  Counsel  for  the  present  to 
confine  their  Argument  to  the  Question  of  Jurisdiction. 


Mr.  Bell  and  Mr.  Barber,  for  the  Plaintiffs : — 

The  Jurisdiction  is  established  by  many  Cases  ;  and 
on  the  Principle  of  preventing  a  multiplicity  of  suits. 
In  an  early  Case,  Currier  v.  Cryer  (a),  the  Jurisdiction 
was  exercised.  In  the  present  Case,  the  Custom  has 
been  established  by  two  former  Decrees,  one  in  Mar- 
shaUy.  Walmesley  (6),  and  another  in  Lady  Petre  v. 


(b)  Uardr.  21. 

{b)  Walmesly  v.  MarshalL 

.Decree. — Hilary  Term, 

3d  Cha.  L 
"  Whereas  Thofnas  Walmes- 
Uy  Esquire,  Thomas  Morrettj 


Thomas  Knight^  and  Robert 
JVaudej  did  exhibite  theire 
Englishe  Bill  into  this  Court 
againste  Robert  Marshall^  John 
HesletynCy  Peter  Storye,  Chris* 
topher  Ketlewellf  and  Bridget 
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Clarkson  and  others ;  and  such  Decrees  may  be  en- 
forced either  by  Scire  facias,  or  by  a  Supplemental  BiU, 


Hesletynef  and  Thomas  Ni- 
chollsy  Tents  and  Inhabitants 
of  and  within  the  Manor  of 
Selbye,  ui  tlie  Countie  of  York ; 
Shewinge  thereby  amongst 
other  things,  that  whereas  the 
said  Thomas  Walmesly  was 
and  is  seised  in  his  Demeasue, 
as  of  fiee  or  fiee-taile  of  and  in 
the  Manor  or  Lordshippe  of 
Sdbye  aforesaid,  in  the  said 
Countie  of  York^  wherein  he 
the  said  Thomas  Walmesly 
hath  many  freeholders,  Copy- 
holders, and  other  Tenants, 
and  of  and  in  a  Court  Baron 
and  Courte  Leete,  and  of 
divers  and  sundrie  liberties, 
Roialties,  and  Jurisdictions  to 
the  same  belonging  and  ap- 
pertayneing,  and  also  of  and 
in  twoe  antient  Water  Come 
Mills^  called  Selbye  Mylnes, 
and  of  an  antient  Horse 
Mi/lne  standing  and  being  in 
Selbye  aforesaid,  and  of  and  in 
all  the  Soke,  Soken,  Suite, 
Griste,  Mulcture,  and  Tolle 
tc^  the  same  belonging;  for 
which  said  Manner  and  Pre- 
mises he  the  said  Thomas 
Walmesly  payeth  the  yearly 
ffee-fiarm  Rent  of  fower  score 
and  fower  Pounds  five  Shil- 
lings and  fower  Pence,  to 
the  King's  Matie,  into  the 
Receipt  of  his  Highnes  Ex- 


chequer at  Westminster ;  and 
that  the  Soken  and  Profitt  of 
the  said  Mylne  is  a  great 
part  of  the  Profitt  out  of 
which  the  said  fee-fiarm  Rent 
is  reserved  and  paid,  and 
without  which,  he  the  said 
Thomas  Walmesly  cannot  well 
pay  the  Baidfiee-ffarme;  and 
that  by  antient  Custome,  time 
out  of  mynde  of  Man,  used 
within  the  said  Manor,  and 
within  the  Town  c^f  Selbye 
aforesaid,  being  an  antient 
Towne  tyme  out  of  mind  of 
Man,  all  and  singular  the 
Tenants,  Inhabitants,  Resi* 
ants,  and  DweUers  within  the 
said  Manor,  Lordshippe,  and 
Towne  of  Selbye^  for  all  the 
time  whereof  the  Memory  of 
Man  is  not  to  ,the  contrary, 
have  used  and  been  accus- 
tomed to  grinde  all  theire 
Come  and  Graine,  as  well 
growinge  within  the  said  Ma- 
nor, as  brought  from  other 
Places,  and  spent  in  their 
Houses  there,  at  the  said 
Mylnes,  paying  Telle  and 
Mulcture  for  the  same  accord- 
ing to  an  antiente  Rate,  Cus- 
tome, and  Usage,  within  the 
said  Manor  or  Lordshippe, 
time  out  of  Minde  of  Man, 
used  and  accustomed;  and 
that  none  of  the  Inhabitants, 
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That  was  laid  down  in  the  Case  of  the  Manchester 
Mills,  mentioned  in  the  Note  to  Cole  v.  Berbeck  (c). 


~        V. 


Tenants,  or  Resiants,  within 
the  said  Manor,  Lordshippe, 
or  Towne,  have,  at  any  time 
during  all  the  said  time,  used, 
or  been  sufired  to  grinde 
their  Come,Graine,or  Greist, 
at  any  other  Mylnes,  nor  to 
suffer  to  be  carried  or  recar* 
ried,  any  Come  or  Graine,  or 
Mault,  to  anie  other  Mylnes, 
bat  only  to  the  said  Mylnes 
80  belonging  to  the  said  Tho- 
smw  Wahneslifj  in  Selbt^e  sSore^ 
said,  neither  within  all  the 
said  tjrme  have  anie  Loaders 
ar  Carriers  used,  or  bene  suf- 
fered or  allowed  to  come 
within  the  said  Manor  or 
Towne,  to  carry  or  recarry 
any  of  the  said  Come,  Graine, 
or  Mault ;  and  that  the  said 
Thomas  Walmesly,  nnd  those 
whose  Estate  he  hath  in  the 
said  Manor  and  Mylnes,  have 
allways  had  special  care,  that 
the  Tenants,  Inhabitants,  and 
Resiants  within  the  said  Man- 
Qor,  Lordshippe  and  Towne, 
should  be  well  used,  without 
exactinge  any  unreasonable 
Tolle,  and  without  making 
them  staye  any  longe  time  for 
grindinge  their  Come,GraiQe, 
or  Mault ;  and  that  the  said 
Mylnes  have  been  and  are  suf- 
ficient to  grinde  all  the  Come, 


Graine,  or  Mault  of  all  the 
said  Tenants,  Inhabitants, 
and  Resiants,  within  the 
said  Manor,  Lordshippe,  and 
Town,  so  that  they  neither 
needed,  nor  ought  to  carry  or 
send  their  Come,  Graine,  or 
Mault  to  any  other  Mylne  or 
Mylnes  whatsoever,  to  be 
ground;  and  the  said  Tho' 
mas  Walmesly  being  so  seised 
thereof  as  aforesaid,  demised 
the  said  Mylnes,  with  all 
Suite,  8oken,Grist,andMulc- 
ture  to  the  same  belonging 
and  apperteyneing,  to  the  said 
Robert  Marshall^  and  Feter 
SloryCy  and  their  Assignes,  for 
certaine  years  yet  to  come, 
under  a  certaine  yearly  Rent, 
paiable  to  the  said  Thomas 
Walmeslif ;  and  afterwards  the 
said  Robert  Marshall  and 
Pder  Storye  did  assign,  and 
set  over  all  their  Interest  in 
the  said  Mylnes  and  Premises, 
with  the  Appurtenances,  to 
the  said  Thomas  Morrett, 
Thomas  Knight^  and  Robert 
Waud:  By  force  whereof, 
they  the  said  Thomas  Mor- 
rett,  Thomas  KnigMy  and 
Robert  Waud^  were  and  ought 
to  be  possessed  of  the  said 
Mills,  with  all  the  Suite,  So- 
ken,  Grist,  and  Mulcture,  to 
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When  a  Custom  is  established,  the  Court  will  enforce 
it  on  a  bill  filed  against  others  who  were  not  Parties 

the  same  belonging,  for  divers     send  for,  fetch   and    carry. 


years  yet  induringe;  but  the 
said  Defendants  being  Te- 
nants or  Freeholders  of  the 
said  Mannor  of  Sdbye,  and 
Dwellers  and  Inhabitants 
within  the  said  Town  of  Sel- 
bycy  little  respecting  the  said 
antient  Custome  and  Usage 
of  grinding  their  Corne, 
Graine,  and  Mault  at  the  said 
antient  Milnes  at  Selbye  afore- 
said; and  having  combined 
themselves  togeither  to  with- 
draw the  said  Suit  and  Soken 
from  the  said  Mylnes  of  Sel^ 
&^f  ,and  utterlie  to  overthrowe 
the  same  if  they  can,  or 
greatly  to  decaye  the  benefit 
thereof/  they  the  said  Robert 
Marshall^  Peter  Storye^  and 
John  Hesletyne^  have  of  late 
erected,  taken  to  farm,  or 
otherwise,  got  into  theire  pos- 
session, several  Wind  Milnes 
and  Horse  Milnes  near  adjoin- 
ing to  the  said  Town  of  Selbye y 
with  intent  to  grinde  the 
Come,  Graine,  and  Mault  of 
the  saide  Tenants  and  Inha- 
bitants, the  same  Milnes 
beinge  newly  erected  in 
Places  were  never  anie  Milne 
or  Mylnes  stood  before  to  the 
great  prejudice  of  the  said 
Complainants:  and  to  that 
end,  they  have  not  only  sent, 
and  doe  daily   continue   to 


arid  re -Carrie  the  Come, 
Graine,  and  Mault  of  the 
said  Tenants  and  Inhabitants 
from  their  Houses  to  the 
said  newe  erected  Mylnes, 
and  their  have  ground  the 
same,  or  caused  the  same  to 
be  ground,  but  alsoe  doe 
practice  to  drawe  the  said 
Tenants  and  Inhabitants  to 
the  said  newe  erected 
Mylnes,  theire  to  grinde 
theire  owne  Come,  Graine, 
and  Mault,  as  by  the  said  Bill 
more  at  large  appeareth.  To 
which  Bill,  the  said  Robert 
Marshall^  John  Hesleteyne, 
Peter  Storie^  Christopher  Ke- 
tleweili  and  Bridget  Hesletyne, 
five  of  the  said  Defendants, 
put  in  theire  answers,  and  do 
confesse,  that  the  said  Tho- 
mas JValmeslyt  is  seised  of  the 
said  Manor  and  Milnes  ofSel' 
bye ;  and  that  the  said  other 
Complainants  have  a  Lease 
of  the  said  Mylnes,  as  in  the 
said  Bill  is  set  forth  ;  and  the 
said  Robert  Marshall  and  John- 
Hesletyne  doe  say,  that  they 
were  possessed  of  a  Wind 
Mylne  and  a  Horse  Mylne  in 
Brayton^  in  the  said  Countie 
of  Yorit,  within  the  said  Manor 
of  Selbye,  which  are  antient 
Mylnes,  and  have  been  used 
for  grindinge  of  Come  and 
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to  the  Bill  establishing  the  Custom.    There  would  be 
little  use  in  a  Bill  to  establish  a  Custom^  if  another 


Graine,  tjme  out  of  mind  of 
Man,  as  they  think,  and  the 
same  are  holden  of  the  said 
Thomas  Walmesly^  as  of  his 
said  Manor  of  Selbye^  as  the 
said  Defendants  think,  by  a 
certain  free  Rent  and  Suite  of 
Court.  And  they  confess,  that 
they  have,  by  their  Servants, 
fetched  Come  and  Grist  from 

• 

JSM^e  to  the  said  Mylnes  in 
Brayton,  and  have  ground 
theirownCorne  there ;  for  they 
say  that  the  Town  of  Selbyeis 
a  great  and  populous  Towne, 
and  that  the  Complainants 
said  Mylnes  are  not  sufficient 
or  able  to  grinde  all  the  Come 
of  the  Tenants,  Inhabitants, 
and  Dwellers  in  the  said  Town 
to  be  spent  in  their  Houses, 
for  that  they  want  sufficient 
Water  a  greate  part  of  the 
Summer,  and  do  usuallie  stand 
in  lack  of  Water  a  great  part 
of  the  Winter  tyme,  and  so  are 
not  sufficient  to  grinde  the  one 
halfof  the  Corne  usuallie  spent 
in  the  said  Town.  And  all  the 
said  Defendants  doe  denie, 
that.totheir  knowledge,  all  and 
singular  Tenants,  Resiants, 
Inhabitants  and  Dwellers, 
within  the  said  Manor,  Lord- 
shippe,  and  Towne  of  StUyCy 
for  all  the  time  whereof  the 


Memory  of  Man  is  not  to  the 
contrarie,  have  used  and  bene 
accustomed  to  grinde  all  their 
Come  and  Graine,  as  well 
growinge  within  the  said  Man- 
ner or  Lordshippe  of  Selbj^Cy 
as  brought  from  other  Places, 
and  spent  in  their  Houses 
there,  at  the  said  Mylnes  of 
the  Complainants  onely  as  in 
the  Bill  of  (Complaint  is  al- 
leged. For  they  saye,  that  all 
and  every  the  Inhabitants, 
Tenants,  and  Dwellers  in  the 
said  Town  of  Selhye^  tyme 
whereof  the  Memory  of  Man 
is  not  to  the  contrary,  have 
used  to  grind  their  Corne, 
Graine,  and  Grist,  at  such 
Milnes  as  they  pleased,  and 
as  well  at  the  Milnes  of  the 
Persons  as  at  the  Milnes  of  the 
said  Complainants ;  and  tliat 
by  all  the  tyme  aforesaid, 
Loaders  and  Can-yers*  have 
used  and  bene  sufifered  and 
allowed  to  come  within  the 
said  Mannor,  Lordshippe,  or 
Towne  of  Sdbye^  to  carry 
away  Corne,  Graine,  orMault 
to  be  ground  at  any  otlier. 
Mylnes,  and  to  be  spent  in  any 
Houses  of  the  said  Tenants, 
Inhabitants ;  and  Dwellers  in 
the  said  Town  ofSelbye,  as  by 
the  said  Answers,  amongst 
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Bill  could  not  afterwards  be  filed  against  Persons  who 
have  subsequently-acted  in  Breach  of  the  Custom.  Nor 


other  things  more  at  large, 
appeareth :  whereunto  the  said 
Fiaintifls  repljed,  malDtayne- 
ing  their  said  Bill  in  all  points 
to  be  true  and  suflicient,  and 
denying,  and  traversinge  all 
the  material  points  of  the  said 
Defendant's  Answers.     And 
the  said  Defen^tants  thereunto 
rejojrned,  and  Witnesses  were 
examined  on  boih  sides,  and 
theire  Depositions  published, 
and  the  Cause  appointed  to  be 
heard  this  Day.     Now,  upon 
full  openinge  and  debatinge  of 
the  said  Cause  by  the  Counsel 
of  both  sides,  and  upon  read« 
inge   of  the  Depositions  of 
divers  Witnesses  examined  in 
the  said  Cause,  and  upon  deli- 
berate hearinge  thereof  by  tke 
Courte,  for  that  the  said  Com- 
plainants  hare  fully  proved  the 
Custom  alleaged  by  them  in 
the  said  BiQ,  and  for  that  the 
Defendants  have  proved  no 
Matter  materiall  to  disapprove 
or  avoyd  the  ^ame:    It  is, 
therefore,  this  dayordered  and 
decreed  by  the  Right  Honor- 
able/astet  Earl  of  Marlburgk^ 
Lord  Treasorer  of  England^ 
Sir  Jokn  Walter,  Knt.  Lord 
ChiefBaron  of theExchequer, 
and  the  rest  of  the  Barons  of 
the  same  Court,  that  the  said 


Defendants,  and  all  other  the 
Tenanrs,Inhabitants,i[le8iants 
and  Dwellers,  within  the  said 
Mannor,  Lordshippe  &  Town 
of  Selbye,  that  now  be,  and 
that  hereafter  shall  be,  at  all 
times  hereafter,  shall  grinde 
all  theire  and  every  of  theire 
Come,  Graine,  and  Mauk  to 
be  spent  in  theire  and  every 
of  theire  Houses  in  the  said 
Mannor,  Lordshippe  &  Town 
of  Selbye  aforesaid,  at  the  said 
Complainant's    twoe    Water 
Come  Milnes,  called  Selbye 
Milnes,  and  at  the  said  Com- 
plainant's  said  Horse  Milne  in 
Sdbye  aforesaid ;  and  that  nei- 
ther of  the  said  Defendants, 
nor  any  other  of  Tenants,  Re- 
siants,  or  Inhabitants  of  tht 
said  Mannor,  Lordshippe,  or 
Town  of  Selbye  aforesaid, shall 
directly  or  indirectly  carrie  or 
send,  or  caused  to  be  carried 
or  sent  theire  or  any  of  theire 
Come,  Graine,  or  Mault  to  be 
spent  in  any  of  theire  House 
or  Houses  in  Sdbye  aforesaid, 
to  be  ground  at  any  other 
Milne  or  Milnes  whatsoever, 
savinge  at  the  said  Compbun* 
ant's  Milnes  aforesaid,  or  some 
or  one  of  them,  and  that  noe 
Loaders  or  Carriers,  or  other 
Person  orPersons  whatsoever. 
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ift  it  any  objection  to  this  Bill,  that  it  is  for  an  Account, 
when  only  the  Defendants  can  be  accounting  Parties ; 
such  Bills,  in  Cases  like  the  present,  having  been  fre- 
quently sustained.  In  Milbourn  v.  Fisher  (d),  a  Bill 
was  filed  by  the  Deputy  Meters  at  Billingsgate^  for  an 
Allowance  clstimed  for  Metage,  &c.  and  an  Account  and 
Payment  of  the  Arrears  was  decreed.  In  Neville  v. 
Buck  (e),  and  in  several  other  Cases,  not  establishing 
Bills,  the  Decrees  in  which  your  Honor  will  be  furnished 
with,  the  same  Relief  has  been  granted  as  is  here 
prayed.  It  is  impossible  to  ascertain,  unless  by  the 
Answer  of  the  Defendants,   what  Toll  is  due;  and  a 
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diall  fetch  or  carrie  any  Come, 
Graine,  or  Mault  of  any  of  the 
Tenants,  Inhabitants,  or  Re- 
slants,  within  the  saidMannor, 
Lmrahippe,  or  Town  of  Selbye 
•ibresaid,  to  anie  other  Milne 
or  Milnes  whatsoever,  saving 
to  the  Complainants  said 
Ililnes,  to  be  ground  for  the 
laid  Tenants,  Inhabitants,  and 
Resiants,  or  any  of  them,  to 
be  spent  in  theire  or  anie  of 
theire  House  or  Houses  in 
SMye  aforesaid :  Provided  al- 
ways, that  if  any  Come, 
Graine,  or  Mault  of  the  said 
Tenants,  Inhabitants,  or  Re- 
siants of  the  said  Mannor, 
Lordshippe,  orTo  wn  oiSelbye 
aftiesaid,  or  of  any  of  them, 
shall  be  brought  or  sent  to 
the  said  Complainant's  Milnes 
aforementioned,oranyofthem, 
to  be  there  ground  without 


frraudorcovine,and  shall  there 
lye  and  remain  unground  by 
the  space  of  fower  and  twen« 
tie  hours ;  that  then  in  every 
such  Case,  it  shall  and  may  be 
lawfull  to  and  for  the  Owner 
or  Owners  of  such  Come, 
Graine,  or  Mault,  as  shall  soe 
lye  and  remain  unground,  or 
his  or  their  Servant  or  Ser- 
vants, to  take  and  carrie  away, 
orcauseto  be  taken  andcarried 
away  the  same  Come,  Graine 
or  Mault,  so  remaining  as 
aforesaid,  to  be  ground  at  anie 
other  Milne  or  Milnes,  where 
he  or  they,  or  any  of  them, 
shall  think  fitt,  anie  thing  in 
this  Decree  contrarie  notwith- 
standing. 

(fiO  Mentioned  in  Note  to 
Lewis  V.  Sutton,  5  Ves.  685. 

(e)7  Bro.  P.  C.  Toml.  Edi- 
tion. 
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discovery  being  necessary,  the  Court  will  give  Relief^ 
and  not  send  the  Party  to  Law.  In  the  case  of  Toll- 
Thorough,  an  Account  will  be  decreed  here,  though 
such  Tolls  are  recoverable  in  indebitatus  assumpsit  at 
Law  (/). 

Mr.  fVetherell,  Mr.  Heald,  and  Mr.  Pepys,  for  the 
Defendants,  John  Capes,  and  Susannah  and 
William  Walker : — 

There  is  no  Authority  that  such  a  Bill  as  this  can  be 
sustained.  It  is  an  Action  upon  the  Case  in  the  form 
of  a  Bill  in  Equity,  for  an  Account.  A  Bill  will  lie  to 
establish  a  Custom,  and  for  an  Account  in  respect  of 
Breaches  of  the  same ;  but  when  the  Custom  is  once 
established,  the  Remedy,  if  any,  is  at  Law.  At  Law, 
the  Decree  establishing  the  Custom  would  be  JEvidence 
of  the  Custom.  This  Bill  is  founded  on  a  Custom 
already  estabUshed  in  another  Suit ;  it  is  clear,  there- 
fore, it  is  not  a  Bill  to  establish  the  Custom.  In  Mill' 
bourne  v.  Fisher,  the  Bill  was  to  establish  a  Custom. 
Such  too  appears  to  have  been  the  principal  object  of 
the  Mancliester  Mills  Case.  What  is  there  said  of  a 
Scire  Facias,  or  a  Supplemental  Bill,  can  apply  only,  as, 
between  the  same  Parties,  or  their  Representatives.  A. 
Scire  Facias  or  Supplemental  Bill  would  not  lie  against 
new  Parties.  These  Defendants  were  not  Parties  t6 
the  Bill  on  which  the  Custom,  in  this  Case,  is  said  to 
be  established.  The  PlaintifTdoes  not  state  that  any  Toll 
is  due  but  that  the  Defendants  have  prevented  ToU 
becoming  due.  In  Lewis  v.  Sutton  (g).  Lord  Rosslyn 
held,  that  unless  the  Plaintiff  could  maintain  an  Action 


(/)  Corporation  of  Car/»5/tf 
V.  fVilson,  13  Ves.  277, 


(g)  5  Ves,  683. 
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Ibr  Money  had  and  received  against  the  Sheriff^  he  i3iq. 

could  not  decree  an  Account.    He  said,  it  was  only 


NOBVOLK 

and  others, 

V. 


Damages  for  the  Violation  of  Franchise.  It  is  Damages  Duke  of 
they  seek  by  this  Bill.  In  the  Worcester  (fi)*2did 
Tewkesbwy  Cases  (i),  similar  to  this,  no  Relief  was 
attempted  to  be  obtained  in  Equity,  but  the  Parties  j^^  Mtxbs 
went  to  Law.  It  was  understood  in  those  Cases,  that  aod  othen. 
no  Relief  could  be  had,  except  at  Law.  In  all  the 
Cases,  it  will  probably  be  found,  that  where  Relief 
was  given,  the  Bill  was  filed  to  establish  the  Right, 
and  not  for  an  Accoimt  in  respect  of  a  Right  already 
established.  If  this  Bill  can  be  sustained,  the  conse- 
quence will  be  an  infinity  of  such  Cases. 

The  Vice-Chancbllor   [after  stating  the  Sub-   iithFdmiarj. 
stance  of  the  Pleadings] : — 

In  this  Case,  it  has  been  urged,  as  a  preliminary 
Objection,  that  the  Plaintiffs  ought  to  have  sought 
Relief  at  Law,  and  not  in  this  Court.  It  has  been 
contended,  that  although  this  Court  will  entertain  a 
Bill  to  establish  a  Custom,  and  for  an  account  of  Toll 
doe  in  respect  of  such  Custom,  it  will  not,  where  the 
Custom  has  before  been  established  in  another  Suit, 
permit  a  Bill  for  an  account  of  Toll  due,  but  will  remit 
Ae  Plaintiff  to  his  legal  Remedy ;  and  that  Position  is 
certainly  countenanced  by  the  Proceedings  at  Law  in 
the  Tewkesbury  and  Worcester  Cases,  alluded  to  by  Mr. 
'9y»  i^  the  Argument,  where  the  Parties  seemed  to 
We  proceeded  at  Law,  not  by  choice,  but  because 
it  was  conceived  no  remedy  could  have  been  obtained 

(A)  9  Taunt.  1 39 ;  5  Taunt.       (1)  6  East,  468^ 
Vol.  IY.  I 
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in  Equity.  But,  how  do  the  Authorities  stand  ?  From 
▼arious  Decrees  with  which  I  hare  been  fumishedt  it 
appears,  that  where  a  Custom  has,  on  a  Bill  filed,  been 
established,  this  Court  will  nevertheless  entertain  a 
subsequent  Bill  for  an  Account  founded  on  the  Custom 
so  established  in  another  previous  Suit. ,  This  appears 
in  the  Case  of  the  Earl  of  Warrington  and  others  r. 
Sir  Oswald  Mosely,  Bart,  in  the  Duchy  Court  of  Lan- 
easier,  22d  February,  1733.  This  was  the  Case  of  the 
Manchester  Mills,  alluded  to  in  Douglas  (k).  In  that 
Case,  there  was  an  evasion  of  the  Custom,  and  an 
issue  as  to  the  Custom  was  directed,  and  the  Custom 
being  established  at  Law,  relief  was  given.  The  BiU 
there  stated  that  four  successive  Bills  had,  at  different 
periods,  been  filed  for  Relief  in  respect  of  Breaches  of 
the  Customs  established  by  the  first  Bill.  On  one 
of  the  Bills  there  noticed,  where  the  Defendant  had 
erected  a  Horse  Mill,  thereby  withdrawing  the  Muk^ 
tore  from  the  customary  Mill,  it  was  decreed  that  the 
Horse  Mill  should  be  pulled  down,  which  certainly  car- 
ried to  the  full  extent  the  principle,  that  this  Court 
would  protect  the  right  under  the  Custom  which  it  had 
once  established  (/)• 


(it)p.sii,  n.  13. 

(/)  In  Green  v.  Robinson 
and  another,  Hardres,  1^, 
the  object  of  the  Bill  was  to 
have  a  Mill  demolished,  si- 
tuate out  of  the  Manor,  but 
injorious  to  the  Lord's  Mill,  at 
which  all  the  Tenants  and 
Resiants  within  the  Manor 
were,  by  Customi  to  grind  all 


Com  and  Grain  baked  and 
brewed  in  their  Houses,  upon 
which,  the  Court  held,  <<  that 
it  was  lawful  for  any  Tenan 
to  set  up  a  Mill  upon  his  own 
Ground  out  of  the  Manor,  but 
if  the  Owner  or  Tenant  of  such 
a  Mill,  out  of  the  Manor,  cause 
or  persuade  any  of  the  Tenaots 
or  Resiants  within  the  Maaor 
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Lady  Petrt  v.  Clarkson,  in  the  Exchequer,  26th 
October  1 730,  is  an  instance  of  a  similar  Bill  filed, 
where,  on  a  former  Bill,  the  Custom  had  been  esta- 
blidied.  So,  in  PiUdngton  v.  Webster,  in  the  Duchy 
Court  of  Lancaster,  17th  June  1761,  the  Court  enter- 
tained Jurisdiction,  and  gave  relief  in  respect  of  a 
Breach  of  the  Custom  there  stated,  as  to  the  grinding 
of  Com,  &c.  at  the  customary  Mill,  although,  as  it 
appeared  on  the  fkce  of  the  BiU,  the  Custom  had  been 
established  on  a  Bill  preriously  filed.  In  that  Case 
dso.  Mills,  Querns,  and  Engines,  erected,  set  up,  and 
Vtted  for  the  purpose  of  grinding  Com,  Grain,  or  Malt, 
were  directed  to  be  destr03red  or  abated.  The  Court 
there  proceeded  upon  the  same  principle  as  in  the  Man- 
chester Mills  Case. 
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There  is  also  the  Case  of  Neville  and  others  v.  Buck 
tad  others,  in  the  Duchy  Court  of  Lancaster,  30th  April 
iBoi  •  In  that  Case,  as  in  the  others,  there  had  been  a 
pi^ons  Decree  establishing  the  Custom.  Relief  was 
giren  on  that  Bill,  and  the  Decree  affirmed,  on  Appeal 
to  the  House  of  Lords.  There  is,  therefore,  a  current 
<tf  ])ecisi'ons,  clearly  showing,  that  although  a  Custom 
kas  been  previously  established,  the  Court  will  decree 
th,  Accotmt  iigainst  other  Persons  acting  afterwards 
in  breach  of  the  Custom,  and  supporting  the  jurisdic- 
tion of  the  Court  to  entertain  this  Bill. 


16  grind  there,  or  fetch  any 
Grift  out  of  the  Manor  to  his 
«#a  MiU;  that^  in  that  Case, 
lie  wBSkf  be  prohibited  by  a 
DiCfee  of  this  Court ;  but  that 


they  could  not  decree  any  Mill 
tobe  deitroyed,  ntaless  erected 
within  the  King's  Manor,  to 
the  prejudice  of  tht  King's 
MiU." 
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Mr.  Wetherell,  and  Mr.  Pepys : — 
Though  the  Court  has  determined  that  it  has  Jurif^ 
diction  in  this  Case,  there  are  other  Objections  to  the 
Bill ;  one  is,  that  the  Custom  established  by  the  Decree 
in  Walmesley  v.  Marshall,  is  much  narrower  than  that 
stated  in  this  Bill.  The  Custom  established  by  the 
Decree  in  that  Case,  was, ''  that  the  Tenants,  Resiants, 
and  Dwellers,  within  the  Manor,  Lordship,  and  Town 
of  Selby,  should  grind  all  their  and  every  of  their  Com^ 
Grain,  and  Malt,  to  be  spent  in  their  and  every  of  their 
Houses  in  the  said  Lordship  or  Town  of  Selby,  at  the 
two  Water  Com  Mills,  called  Selby  Mills,  and  at  the 
Horse  Mill  in  Selby]  and  that  neither  the  Tenants, 
Resiants,  or  Inhabitants  of  the  said  Manor,  Lordship, 
or  Town  of  Selby,  should  directly  or  indirectly  cany 
or  send,  or  cause  to  be  carried  or  sent,  their  Com, 
Grain,  or  Malt,  to  be  spent  in  their  or  any  of  their 
House  or  Houses  in  Selby  aforesaid,  to  be  ground  at 
any  other  Mill  or  Mills."  That  is  the  Custom  establish- 
ed ;  but  the  Bill  in  this  Case  states  the  Custom  to  be 
for  the  Tenants,  &c.  not  only  to  grind  at  the  Mills  all 
the  Com,  Grain,  and  Malt,  which  they  expend  and 
consume  in  a  ground  state,  in  their  respective  Dwelling 
Houses  within  the  Manor,  but  goes  on  farther,  and  says, 
"  and  which  they,  or  any  of  them,  have  or  hath  sold  or 
exposed  to  sale,  or  do,  or  doth  sell  or  expose  to  sale, 
in  a  ground  state,  within  such  Manor,  &c.  to  any  other 
of  the  Tenants,  &c.  within  the  Manor,  to  be  used,  spent, 
or  consumed,  in  their  respective  Dwelling  Houses  within 
such  Manor,  whether  grown  or  produced  within  the 
said  Manor,  Sec.  or  brought  thither  from  any  other 
places."  The  Custom  established  by  the  former  Decree, 
was  only  as  to  Com,  &c.  in  a  grindable  State ;  but  the 
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Custom,  as  stated  in  this  Bill,  extends  also  to  Com 
ground.  Another  Objection  is,  that  the  two  old  Com 
Mills,  and  the  Horse  Mill,  are  taken  down,  and  a  Steam 
Mill  erected  in  their  stead ;  and  by  this  Alteration,  we 
contend,  the  Castom  is  destroyed.  A  third  Objection 
is,  that  some  of  the  Defendants  are  charged  with 
crashing  Malt,  and  not  with  grinding  it,  and  we 
contend,  that  cmshing  is  not  an  offence  against  the 
Custom. 

m.Bell:— 

I  have  searched,  but  have  not  been  able  to  find  any 
Decision,  that  by  the  Erection  of  a  new  and  different 
kind  of  Mill,  the  Custom  is  destroyed. 
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The  Vice-Chancellor  :— 

The  Custom  is  not  formally  stated  in  the  Bill.  But 
is  was  decided,  in  the  case  of  Cole  v.  Birbeckim),  that 
a  Custom  to  grind  at  an  ancient  Mill  all  Com  spent 
within  the  district,  is,  in  l^al  effect,  a  Custom  to  con- 
sume no  Com  within  the  district  not  ground  at  the 
ancient  Mill.  It  should  therefore  have  been  stated^ 
that  the  selling  of  Com  ground  was  illegal,  and  a 
breach  of  the  Custom,  though  not  in  terms  excluded 
by  the  Custom ;  but  it  would  be  too  much  to  tum  the 
Parties  round  upon  this  informality.  In  Pilkington  v. 
Webster,  and  Nevilk  v.  Buck,  the  Court  acted  upon  the 
doctrine  of  Cole  v.  Birbeck*  I  am  concluded,  therefore 
by  the  Decree  in  Walmsley  v.  Marshall,  from  admitting 
Evidence  to  show  that  Meal  can  be  purchased  and 

« 

(m)  Dougl.  aog, 
»3 
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spent  by  the  Tenants,  which  was  not  ground  at  the 
Plaintiffs  MUIs. 

The  Question,  whether  the  Custom  is  destroyed  by 
the  conversion  of  the  Old  Water  Mills  and  Horse  Mill 
into  a  Steam  Mill  is  merely  of  Law;  and  so  is  the 
Question^  whether  crushing  Malt  is  not  within  the 
Custom  of  grinding ;  and  as  the  Parties  must  go  to 
Law,  the  better  course  is  to  leave  the  whole  Case  open, 
and  to  retain  the  Bill,  with  liberty  to  the  Plaintiffs 
to  bring  such  Action  or  Actions  as  they  may  be 
advised. 
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Between  DANIEL  MIALL,  PAUL  WOOD  JONES, 
SHADRACK  HONEYMAN,  JOHN  PORTER, 
JOHN  BAILEY  and  JOHN  HAY  WARD. 
Executors  and  Trustees  of  JOHN  BROWN, 
deceased         -        ...        -     Plaintiffs; 

And 

MARY  ANN  BRAIN,  Widow;  SALLY  HOPKINS. 
Widow;  SOPHIA  BRAIN,  Spinster;  and  WIL- 
LLAM  BURGESS,  and  MATILDA  his  WIFE;  ^g 


and    GEORGE     BUTLER     and    MARY    his 

Wife     ------    Defendants,  aoth  February. 

The  question  in  this  Cause  was,  whether  the  Tes-       ^^^^  9f 

tator*s  Widow  was  entitled  to  Dower,  and  also  to  the         ,  «  .  .    / 
...  .  sonal  Estate  to 

Provision  made  for  her  by  the  Testator's  Will,  or,  trustees  in 
whether  she  must  be  put  to  an  Election.  Trusty  as  to  a 

certain  Freehold 
Messuage f  for  Testaiot^s  Wife  for  Ltfe^  if  she  should  so  long  continue  his  Widow^ 
and  the  Trustfes  t^  furnish  the  same,  and  his  Plate,  Linen,  SfC.  for  her  absolute 
use  and  bene/it ;  and  otU  of  the  Rents,  Income,  and  annual  Profits  of  his,  Testator's, 
real  and  personal  Estate,  to  pay  her  an  Annuity  of  too  I,  for  her  Life ;  and  in  case 
she  should  he  enseint  with  any  Child,  a  further  Annuity  of  50  L  during  the  minority 
of  such  Child,  for  its  Maintenance ;  and  if  the  Child  should  be  a  Son^  and  attain 
twenty^one,  he  gave  a  certain  Farm  to  him  and  his  Heirs,  subject  to  the  Annuity 
of  too  L  which  ^as  thereafter  to  be  an  exclusive  Charge  upon  such  Farm.  If  the 
Child  profced  to  be  a  Daughter,  she  to  have  an  Annuity  of  100  L  for  her  Life,  and 
after  her  decease  Q,oooL  to  be  raised  and  paid  to  her  Children;  and  upon  further 
Trust,  to  pay  to  his  Daughter  N.  V.  an  Annuity  of  100 1,  for  her  Life,  and  to 
permit  her  to  use,  occupy  and  enjoy  a  certain  Messuage  for  her  Life;  and  after  her 
decease,  to  raise  3,000  /.  for  her  Children ;  and  after  giving  Legacies  to  his  other 
Children,  the  Testator  gave  the  Residue  of  his  real  and  personal  Estate  amongst 
his  Children,  and  gave  the  usual  Power  of  Sale  to  his  Trustees*  Held,  that  the 
wye  claiming  Dower,  must  be  put  to  an  Election. 

14 
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1819.  John  Brain,  by  his  WiH,  after  directing  that  all 

"  his  Debts,  testamentary  and  funeral  Expenses,  should 

D.  MiALL  \^  piQ^j^  devised  unto  his  Daughter  Jiancy  Veal,  and 

"*    ^   ^^  seven  others,  persons  named  in  his  Will,  their  Heirs, 

and  others.      '^^^^  Messuages,  Lands,  Tenements  and  Hereditaments 

in  the  Parish  of  Partsea,  and  all  other  his  real  Estate, 
whatsoever  and  wheresoever,  with  the  Appurtenances ; 
and  also  all  his  Ck)ods,  Chattels,  Money,  Securities  for 
Money,  Effects  and  Personal  Estate,  of  what  nature 
or  kind  soever,  to  hold  the  same  unto  and  to  the  use  of 
the  said  N.  V.,  and  the  seven  other  persons  named  in 
the  Will,  their  Heirs,  Executors,  Administrators  and  As- 
signs (according  to  the  several  natures  and  qualities  of 
the  same  Premises  respectively),  upon  Trust,  as  to  Free- 
hold Messuages  and  Hereditaments  in  Brunswick  Row, 
/  in  Partsea  aforesaid,  for  his  Wife  Mary-Ann  Brain, 

during  her  Life   (if  she  should  so  long  continue  his 
Widow)  and  out  of  his  Personal  Estate  to  furnish  the 
same  Messuage  with  such  Furniture  as  his  Trustees 
should  in  their  discretion  4think  proper,  together  with 
his  plate,  linen  and  china,  for  the  absolute  use  of  his 
said  Wife ;  and  upon  farther  Trust,  out  of  the  rents, 
profits,  and  annual  Income  of  his  real  and  personal 
Estate,  to  pay  unto  his  Wife  an  Annuity  of  one  himdred 
pounds  for  her  Life  (if  she  should  so  long  continue  his 
Widow);  and  in  case  she  should  be  tnsient  with  any 
Child  at  the  time  of  his  decease,  then  upon  Trust,  to 
pay  her  a  further  Annuity  of  fifty  pounds  during  the 
minority  of  such  Child,  to  be  apphed  for  hb  or  her 
maintenance  and  education;  and  in  case  the  same  Child 
should  be  a  Son,  and  should  live  to  attain  the  age  of 
twenty-ode  years,  then  from  that  period  as  to  and  con- 
cerning his  Messuagesi  Farm»  Lands  and  Hereditaments 
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in  the  Parish  of  Portiea  aforesaid^  in  the  occupation  of         ^j^^g^ 

Mr.  Green,  and  his  Daughter  the  said  Nancy  Veal,  upon    ' ^' ' 

Trust  for  such  Son,  his  Heirs  and  Assigns  for  ever,      D.  Miall 
(subject  nevertheless  to  the  payment  of  the  said  Annuity     **    others 
or  yearly  Sum  of  lOO  /.  to  be  paid  to  his  Wife  during    w   a   b 
her  widowhood  as  aforesaid,  which  should  thenceforth     ^ ^  others, 
be  charged  exclusively  upon  the  same  Premises) ;  but 
in  case  such  Child  should  be  a  Daughter,  then,  upon 
Trust,  to  pay  to  her  one  clear  Annuity  of  lOoL  for  her 
life,  and  after  her  decease,  to  raise  the  Sum  of  2,000 /• 
and  pay  the  same  unto  and  amongst  all  and  every  her 
Child  and  Children,  when  and  as  they  severally  should 
attain   their  respective   ages  of  twenty-one  years,  in 
equal  shares  and  proportions  as  Tenants  in  common : 
And  upon  further  Trust,  to  pay  unto  his  Daughter 
Noiujf  Veal  an  Annuity  of  100/.  for  her  Life ;  and  also 
to  permit  and  suffer  her  to  use,  occupy  and  enjoy  his 
Freehold  Messuage,    Carden    and    Hereditaments  at 
Bmckland,  in  the  Parish  of  Partsea  aforesaid,  for  her 
life,  and  from  and  after  her  decease,  upon  Trust,  to 
ndse  the  sum  of  2,000/.  and  pay  the  same  unto  and 
amongst  all  and  every  the  Child  and  Children  of  his 
aaid  Daughter  Nancy,  when  they  should  respectively 
attain  the  age  of  twenty-one  years,  in  equal  shares  and 
proportions  as  Tenants  in  common.    And  after  giving 
some  other  Legacies,  the  Will  proceeded  thus : — **  And 
as  to  and  concerning  all  the  rest,  residue  and  remainder 
of  my  real  and  personal  Estate  whatsoever  and  where- 
soever, and  also  as  to  such  part  and  parts  whereof  no 
absolute  disposition  is  heretofore  made  (subject  and 
Without  prejudice  to  the  Trusts  hereinafter  declared 
thereof,  according  to  the  several  natures  and  qualities 
QiereoO  upon  Trust,  for  and  for  the  benefit  of  any 
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Child  that  my  said  Wife  may  be  ensient  with  at  the 
time  of  my  decease,  and  of  my  said  five  Daughters  the 
said  Nancy  Veal,  SaUy  Hopkins,  Sophia  Brain,  Mary 
Best,  and  Matilda  Burgess,  their  Heirs,  Executors, 
Administrators  and  Assigns^  to  be  equally  divided 
between  them  as  Tenants  in  Common,''  The  Testator 
^en  empowered  his  Trustees  to  sell  his  Ereehold  Mea- 
suagesi  Farms  and  Hereditaments  and  all  other  his 
real  Estate,  and  also  his  said  personal  Estate  and 
Effects ;  and  to  collect  the  Monies  due  to  him  at  his 
death,  and  to  lay  out  and  invest  the  same,  and  also 
all  the  Monies  which  should  be  raised  by  the  sale  ot 
his  said  Trust  Estates,  at  Interest,  in  or  upon  any  of 
the  Government  or  Parliamentary  Stocks  or  Funds  of 
Great  Britain,  w  upon  real  Securities  in  England 
or  Wales ;  and  authorized  them  to  change  and  vary  the 
Stocks,  Funds  and  Securities  in  or  upon  which  the  same 
or  any  part  thereof  should  be  invested,  and  to  stand  and 
be  possessed  of  the  same  Monies,  Stocks,  Funds  and 
Securities,  upon  the  Trusts,  and  for  the  ends,  intents, 
and  purposes  before  declared  concerning  his  said  Es« 
tates  and  Effects,  and  directed  that  the  several  Annuities 
given  by  his  Will  should  be  paid  half-yearly,  together 
with  a  proportionate  part  of  the  same,  up  to  the  time 
of  the  determination  thereof  respectively. 


Mr.  Hart  for  the   Plaintiffs,   the    Executors   and 
Trustees. 


Mr.  Bell,  Mr.  Wetherell,  and  Mr.  Shadwell,  for  tlie 
Defendant,  the  Widow : — 

This  is  not  a  Case  in  which  the  Widow  ought  to  be 
put  to  her  Election.    For  that  purpose  it  must  be  clear 
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that  the  Proviuon  made  for  her  by  her  Husband's  Will 
was  meant  in  satisfaction  of  her  right  to  Dower ;  the 
giving  of  the  House,  of  an  Annuity  to  the  Wife,  out  of 
the  residue  of  his  Estate,  is  not  of  itself  sufficient  to 
bar  her  claim  to  Dower ;  French  v.  Dams  (m),  Greatorex 
T.  Cofy  (n).  Stratum  v.  Sutton  (o).  To  disappoint  her 
hgBl  Claim,  the  Provision  in  the  Will  must  be  incon- 
sistent with  the  Claim  of  Dower.  It  must  appear  there 
is  a  repugnancy ;  Greatorex  and  Cary  is  in  point.  Here 
Ae  Annuity  is  given  out  of  the  general  Estate,  both 
teal  and  personal,  which  forms  a  stronger  Case  in 
fcvoor  of  Dower. 
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Though  the  Plaintiff  could  not  insist  on  her  Thirds  of 
the  House  devised  to  the  Daughter,  as  that  would  be 
inconsistent  with  the  Daughter's  use  of  the  House 
(supposing,  under  the  terms  of  the  gift,  she  were  bound 
to  live  in  it,  and  could  not  let  it)  still  the  Sheriff  in 
tssigning  Dower  might  take  the  House  into  consider- 
ation, for  he  is  not  bound  to  assign  a  third  part  of  each 
individual  part  of  the  real  Estate.    If  there  be  Par- 
ceners of  two  Manors,  on  a  Writ  of  Partition,  each 
Manor  is  not  necessarily  divided,  but  the  Sheriff  may 
Sttsign   one   Manor  to  one  Parcener,  and  the  other 
Manor  to  the  other.    So,  there  is  no  Case  where  it  is 
laid  down  that  a  Doweress  is  entitled  to  a  third  of  every 
particular  part  of  the  Estate ;  but  it  is  in  the  discretion 
of  the  Sheriff  what  part  of  the  Estate  he  will  assign. 
It  cannot  therefore  be  said  that  the  Bequest  of  the 
House  was  inconsistent  with  the  claim  of  Dower.    But, 
supposing  the  Devise  of  the  House  to  the  Daughter, 

(m)  2  Vcs.  p.  572.  (0)  3  Ves.  249. 

(s)  6  Ves.  615. 
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be  inconsistent  with  a  claim  of  Dower  out  of  the 
House,  that  only  disappoints  the  claim  pro  tanto, 
and  does  not  prevent  the  claim  of  Dower  as  to  the 
rest  of  the  Estate.  It  may  show  an  intention  that 
i^he  should  not  claim  Dower  as  to  the  House,  but  no 
intention  that  she  should  not  claim  Dower  out  of  the 
rest  of  the  Estate.  In  Birmingham  r*  Kiru)an{p),ljoiii 
Redesdale  held,  that  a  Wife  was.  entitled  to  a  House 
and  Land  devised  to  her  by  her  Husband,  Paying  & 
trifling  rent>  and  might  yet  claim  Dower  out  of  the 
residue  of  his  Estate,  which  he  had  devised  to  others. 
In  that  Case  the  legal  Estate  was  in  Trustees.  So,  in 
Lord  Dorchester  v.  Effingham  (q\  a  Widow  was  held 
not  to  be  put  to  her  Election  by  a  Devise  to  her  for 
life  in  a  Mansion  House  and  fifty  Acres  held  with  it, 
being  part  of  the  same  Estate  out  of  which  she  clsdmed 
Dower.  Supposing  the  Gift  of  the  House  to  the 
Daughter  had  been  expressly  devised  free  from  all 
claims  of  Dower,  the  Wife  would  have  been  entitled 
to  claim  Dower  out  of  the  rest  of  the  Estate.  Wheve- 
ever  a  Will  can  be  construed  so  as  to  be  consistent 
with  legal  rights,  it  must  be  so  construed. 

Mr.  Heald,  and  Mr.  Temple,  for  all  the  Defendants, 
except  the  Widow : — 

The  claim  of  Dower  is  inconsistent  with  the  Will; 
and  it  is  apparent  from  the  Will  that  the  Testator 
.meant  his  Widow  should  not  claim  Dower. 


.  The  Testator  directs  all  his  real  Estate  to  be  sold  by 
his  Trustees,  and  the  produce  applied  as  he  directs ;  and 
in  case  his  Wife  should  be  enseint,  he  directs  that  the 

(p)  Sch.  &  Lefr.  444.  (y)  Coop.  319. 
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Annuity  shall  be   a  charge  only   on"  his  real  Estate,  1819. 

and  in  that  event,  he  gives  his  Wife  100/.  out  of  his     ' 

real  Estate:  could  that  be  meant  out  of  two  thirds  of      ^-  Mi  all 

his  Estate  ?  Having  given  the  House  to  his  Daughter,      *"         "* 

that  part  of  the  Estate  is  not  to  contribute  to  the  pay-    y^^  ^^  Braik 

ment  of  the  Annuity,  and  that  being  so,  the  charge      g^^  others. 

being  upon  the  rest  of  the  Estate,  real  and  personal, 

must  be  considered  as  a  charge  on  a  particular  Estate, 

which  in  Wake  v.  Wake  (r)  was  considered  as  putting 

the  Wife  to  her  Election.    Greatorex  and  Caty  went 

farther  than  any  preceding  Case ;  and  to  give  the  Wife, 

in  this  Case,  Dower,  would  be  going  still  farther. 

The  Vicb-Chancellor  : — 

A  Wife  is  put  to  her  Election  on  the  same  principles 
as  a  Stranger  is.    To  put  the  Wife  to  an  Election  there 
xnuBt  be  a  clear  intention  to  exclude  her  from  Dower, 
«ther  express  or  implied;    and  such  an   intention  is 
not  to  be  implied  either  from   the  Gift  of  particular 
Messuages  and  Hereditaments  to  the  Wife  for  her  Life, 
<xr  from  the  Annuity  provided  for  her.    But  here  the 
Testator  directs  the  Trustees,  to  whom  he  devises  his 
Estate,  to  permit  his    Daughter  to  use,  occupy  and 
ei^oy  a  certain  Freehold  House  for  her  Life.    I  think 
the  Testator  contemplated  for  his  Daughter  the  per- 
sonal use,  occupation  and  enjoyment  of  this  House,  and 
such  personal  use,  occupation  and  enjoyment  is  incon- 
sistent with  the  Widow's  right  to  Dower  out  of  that 
House.    It  is  truly  said,  that  if  the  Testator  had  ex- 
pressly declared  that  his  Daughter  should  enjoy  this 
House,  free  from  his  Widow's  right  of  Dower,  that  the 
^^Hdow  would  still  have  been  dowable  out  of  the  rest 

(r)  3  Bro.  1$$. 
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of  his  Estate.  In  this  Case,  however,  the  Gift  to  the 
Daughter  is,  by  a  direction  to  the  Tf  aatees,  to  permit 
her  to  use,  occupy  and  enjoy  this  House,  and  the 'di- 
rection would  be  in  vain,  unless  he  had  previously 
given  such  an  Estate  to  the  Trustees  as  would  enable 
them  to  secure  by  their  permission  this  occupation  and 
enjoyment.  This  House  is  part  of  a  general  Devise 
to  the  Trustees  of  all  his  real  Estate,  and  the  Testator 
has  not  given  this  House  to  the  Trustees,  free  from 
the  Widow's  Dower,  unless  he  has  so  given  his  whole 
real  Estate.  I  think  the  Testator  has  shown  a  plain 
intent  that  the  Trustees  should  take  an  interest  in 
this  House  which  would  exclude  the  Widow's  Dower, 
and  the  same  intention  must  necessarily  be  appUed  to 
the  whole  Estate  which  passes  by  the  same  Devise. 


S3d  February. 
A  Cause  being 
set  dowHf  and  a 
Subpctna  to  hear 
Judgment  issued 
before  FuUica* 
tion  hadpassedj 
the  Subpcena  xoas 
ordered  to  be 
quashed^  and  the 
Cause  struck  out 
of  the  Paper. 


Between  JAMES  ELLIS 

And 
JOSEPH  KINO       .       ^ 


Plaintiff; 


Defendant. 


A  RULE  havingbeen  entered  in  this  Cause  by  the  Plain- 
tiff, to  pass  Publication  as  of  the  last  day  of  Michaelmas 
reniilast,an  Order  was  obtained  21st  November  i8i8» 
on  the  Petition  of  the  Plaintiff,  to  enlarge  Publication 
until  the  ist  day  of  Hilary  Term  then  next.  By 
another  Order  13  January  i8ig.  Publication  was,  at 
the  instance  of  the  Plaintiff,  further  enlarged  until  the 
last  day  of  Hilary  Term*  Notwithstanding  Publica- 
tion was  thus  enlarged,  and  no  consent  was  given  to 


V. 

J.  Kino* 
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pass  Publication  before  the  last  day  of  Hilary  Term, 

the  Plaintiff  caused  the  Defendant  to  be  served  with  a 

Subpama,  to  appear  on  the  8th  February  to  hear  Judg-      ^^^'  Ellis 

ment  on  the  nth  February  next,  and  the  Cause  was 

set  down  for  hearing  before  the  Lord  Chancellor. 

Und^  these  circumstances,  Mr.  J.  Martin  moved, 
on  behalf  of  the  Defendant,  that  the  Subpcena  to  hear 
Judgment  might  be  discharged,  and  the  Cause  struck 
out  of  the  Paper. 

Mr.  Wray,  contra. 

The  Vice-Chancellor  :   - 

In  this  Case,  the  Plaintiff,  after  having  obtained  an 
Order  to  enlarge  Publication,  and  before  the  time  for 
IPublication  expired,  has  set  down  his  Cause.  This  is 
irregular.  A  Cause  cannot  regularly  be  set  down  before 
Publication,  without  a  special  Order,  which  is  some- 
times made  when  the  Defendant  enlarges  Publication, 
and  the  Plaintiff  is  not  prevented  from  setting  down 
his  Cause  in  the  raean  time. 

It  is  a  common  practice  to  enlarge  Publication  after 
Rules  for  passing  Publication  have  expired,  where  there 
have  been  no  Witnesses  examined  on  either  side,  but 
that  practice  has  no  application  to  this  Case. 

Let  the  Subpoma  be  quashed,  and  the  Caftse  be 
struck  out  of  the  Paper ;  and  the  Plaintiff  must  pay 
the  Costs  of  this  Application. 
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^  „  ,  In  re  BEECH. 

930  February. 

tee  refusing  to  Order  had  been  made,  under  the  Statute,  for  an 

convev  after  an  ^^^^^^  Trustee  to  convey.  He  refused  to  comply  with 
Order  far  that  such  Order;  and  Mr.  Girdlestone  now  moved  that  he 
fUTfou^anOrder  mip^ht  be  ordered  to  convey  within  a  week,  after  service 
wasfHodethathe  ^po^  him  of  the  Order  to  convey,  or  show  Cause  why 
skauU  convey       ^^    Attachment   should  not  go  against  him,   and  he 

^  cited  ex  parte  Blythe  before  the  late  Vice-Chancellor  (s), 

after  eemce  5 

mnd  the  Court      where  such  an  Order  had  been  made. 

eu^^eated^that 

if  he  did  not  The  Vice-Chancellor  : — 

^n/r  '  I  Li  ^^  Attachment  is  not  the  proper  course  against  this 
be  made  f  h'  I^^^^*>  who  is  not  a  Party  to  a  Cause.  Take  an  Order 
commitment  ^^^  ^^  ^^  convey  within  a  week  after  service,  and  if 

wdeueaute.         he  does  not  obey  this  Order,  you  must  move  that  he 

stand  committed,  unless  Cause. 

(«)  Sir  Thomas  Plumer. 
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HARPER  and  others  v.  FAULDER. 

3d  &4th  March. 
1  HE  Bill  stated,  that  in  and  previous  to  July  1810,        Trustees  in 
P.  IF.  Porter  being,  or  pretending  to  be,  seised  of  a  Trvst  to  raise 
certain  Estate   in   Fee,   subject   only,  as  he  alleged,  ZS^^^^^l^  grant 
and  as  the  PlaintiflTs  believed  the  fact  to  be,  to  an  ^'^  Annuity  se- 

annual  Rent  Charece  of  400/.  payable  thereout  to  his  ^^  i^  ermoj 
^-    .       „   _.,   _   °  ,.    ,  ,     ^1  .     .^         ,         Yearsfors,oool.f 

JHother  H.  H.  Porter ^  appued  to  the  Plaintiffs  and  to       ^  J^  ^^ 

Sir  Charks  BUcke  for  a  Loan  of  1 0,000 /.,  and  to  secure  35,000/.,  and 

the  repayment  of  the  same,   with  Interest,  proposed  the  Title  Deeds 

that  he  and  his  Mother  would  execute  to  the  Plaintiffs  remain  in  their 

and  Sir  Charles  Blicke  a  Mortgage  of  the  said  Pre-  ^"^^^   ^^^  ^f' 

mises : — ^That  the  Money  was  advanced,  and  a  Mort-  V,  /     "'^  .f,  ^ 

Mortgage  with' 
gage,  28th    July   1810,  by  way  of  Demise   for  one  out  informing  the 

thousand  years,  was  executed  between  P.  TF.  Porter  Mortgagee  of 

^f  the  1st  part,  H.  H.  Porter  of  the  2nd  part,  and  Sir  thejirst  Incum- 

C.  BUcke  of  the  3rd  part : — ^That  the  Mortgage  Money  Ifrance.    Held^ 

^was  not  paid  at  the  time  provided  by  the  Deed,  or  ^^^  '^  ^"'''"' 

since : — ^That    Sir  Charles   Blicke  died,   leavincc  the         . .   .» 

^  poned  to  the  se- 

Plaintiffs  surviving,  who,  as  such  Survivors,  became  condlncum- 
entitled  to  receive  the  Money  due  on  the  Mortgage,  brancer  by  reason 
with  Interest:— That  in  Hilary  2'erm  1815,  the  Plain-  that  the  Trustees 
tifis,  together  with  Sir  C.  Blicke,  who  was  then  alive,  retained  the 
filed  a  BUI  against  Thomat  William  Plummer,  George  Titk^^eeds. 
Sidden,  Jtanee  White,  William  Scrope,  John  Bennett, 
Thomas  Hopper  and  Gabriel  Tahourdin,  who  claimed 
under  certain  Purchases  and  Encumbrances  from  P.  W. 
Porter   subsequent  to  the    Plaintiffs  Mortgage,  and 
against  P.  W.  Porter  and  H.  H.  Porter ^  praying  an 
account  of  what  was  due  to  the  Plaintiffs,  and  that 
Vol.  IV.  K 
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the  Premises  might  be  sold,  and  the  proceeds  applied, 
first,  in  payment  of  the  Plaintiffs  demand,  together 
with  Costs,  and  then  in  satisfaction  of  the  other  £n- 
cumbrances^  according  to  their  priorities ;  and  that  all 
necessary  Parties  might  be  compelled  to  join  in  such 
Sale ;  and  in  case  the  Court  should  be  of  opinion  that 
tha  Plaintiffs  were  not  entitled  to  have  the  Money  due 
to  them  raised  by  Sale  then  that  the  Defendants 
might  be  decreed  to  pay  the  Plaintiffs  demand  by  a 
day  to  be  named,  or  to  stand  foreclosed: — ^That  the 
Defendants  admitted  there  were  no  other  Encumbrances 
but  those  of  the  Plaintiff  and  the  Defendants : — ^That 
the  Answers  were  replied  to,  and  the  Cause  set  down 
to  be  heard : — ^That  since  such  Proceedings,  Margaret 
Faulder,  of,  &c.  the  Widow  of  John  Faulder,  and  James 
White  and  Richard  Barker,  as  the  personal  Represen- 
tatives of  Robert  Faulder,  set  up  a  claim  in  prejudice  of 
the  Plaintiffs  Mortgage,  of  a  rRent  Charge,  alleged  to 
have  been  granted  to  the  said  Robert  Faulder,  secured 
upon  the  Premises  in  the  year  1808,  for  a  term  of 
ninety-nine  years,  determinable  upon  the  death  of  the 
Survivor  of  three  Persons : — ^That  the  Deed  securing  the 
same,  bearing  date  September  1808,  and  made  between 
P.  P.  W.  Porter,  Father  of  the  said  P.  W.  Porter,  who 
it  was  alleged  had  a  Life  Interest  in  the  Premises,  of 
the  1st  part,  the  said  P.  fV.  Porter  of  the  2nd  part;  and 
Peter  Tahourdin,  and  the  Defendant,  Gabriel  Ta/iaur- 
din,  alleged  to  have  been  Trustees  of  the  legal  Estate, 
of  the  3rd  part;  and  Peter  Tahourdin  and  Gabriel 
Tahourdin,  in  pursuance  of  the  Trusts  reposed  in  them 
by  an  Indenture  7  May  1808,  at  the  request  and  by 
the  direction  of  P.  P.  W.  Porter  and  P.  W.  Porter, 
demised  to  Richard  Barker,  his  Executors,  8cc.  the 
Premises  for  a  term  of  one  thousand  years,  for  securing 
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payment  of  the  Annuity  .-—That  the  Plaintiffs  and  the 
said  Sir  jR.  BUcke  £ad  not,  when  they  advanced  the 
lo^ooo  /.  to  P.  W.  Porter,  or  on  the  execution  of  the 
Ifortgage,  any  knowledge,  notice,  or  information  of 
the  alleged  Indenture,  or  that  Faulder  had  advanced 
any  Money  on  the  Security  of  the  Premises,  nor  had 
any  notice  thereof  until  long  after  the  filing  of  ^  the 
before-mentioned  Bill,  or  until  the  Cause  was  at  Issue. 
The  Bill  then  charged,  that  if  the  Deed  bore  date  as 
allied,  it  was,  in  Equity,  void  as  against  the  Plaintiffs, 
and  ought  to  be  postponed  to  their  Security,  and  that 
liesides  the  want  of  notice  to  the  Plaintiffs,  the  said 
Jtobert  Faulder  permitted  all  the  Title  Deeds  relating 
to  the  Estate  comprised  in  the  Plaintiffs  Mortgage, 
and  npon  which  the  Annuity  was  alleged  to  be  secured, 
to  remain,  notwithstanding  the  grant  of  the  Annuity,  in 
ihe  hands  of  P.  fV.  Porter,  or  of  the  said  Peter  and 
6.  Tahourdin  his  Trustees,  who  joined  in  executing 
the  Annuity  Deed,  so  that  the  said  P.  W.  Porter  and 
his  Trustees  were  enabled  fraudulently  to  hold  the  said 
P.  W.  Porter  out  to  the  world  as  the  absolute  Owner 
of  the  Premises,  and  to  impose  himself  as  such  upon 
others,  by  the  production '  of  the  Title  Deeds.    The 
Bill  further  charged,  that  fraud  had  been  practised 
upon,  them  and  the  said  Sir  C.  Blicke  by  the  said 
P.  W.  Porter  and  his  Trustees,  upon  the  occasion  of 
the  said  Mortgage,  and  that  they  repeatedly  assured 
Plaintiffs  and  the  said  Sir  C.  Blicke  that  there  was  no 
Encumbrance  affecting  the  Premises,  nor  any  men- 
tikmed  in  the  Abstract  of  Title ;  and  that  on  advancing 
the  .10,000 /•  all  the  Title  Deeds  were  produced  to  the 
Plaintiff  and  Sir  C.  Blicke,  or  their  Solicitor,  as  evi- 
dence of  an  absolute  Title,  and  were,  together  with  the 
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Abstract,  submitted    to    Counsel,  who  advised  that 

P.  W.  Porter  had  an  absolute  Title  to  the  mortgaged 

Premises,  subject  only  to  the  Jointure  to  his  Mother: 

— ^And  that  on  the  Execution  of  the  Mortgage,  P.  W. 

Porter  delivered  up  the  Title  Deeds  to  the  PlaintUb 

and  Sir  C.  Blicke,  and  that  no  trace  of  the  Ghrant  €f 

the«  Annuity  was  discoverable  by  the  Deeds.     The 

Prayer  of  the  Bill  was,  that  the  Grant  of  the  Annuity 

or  Rent  Charge  to  Robert  Faulder  might  be  dedaxed 

fraudulent,  and  void  as  against  the  Plaintifis,  and  that 

the  same  ought  to  be  postponed  to  the  Plaintifia  Mori-* 

gage;  and  that  the  Plaintiffs  might  have  the  same  rduf 

against  the  Defendants  as  if  they   had  been  made 

Parties  to  the  Plaintiffs  original  Bill,  and  have  the  same 

Relief  as  if  the  Grant  of  the  Annuity  and  Rent  Chaige 

had  been  subsequent  to  the  Plaintiffs  Security;  and 

for  an  Injunction. 


The  Jmwer  of  the  Defendants  stated,  that  they 
not  know  whether  Robert  Faulder  did,  or  not,  permit  aU 
the  Title  Deeds  relating  to  the  Estate  to  remain,  not- 
withstanding the  Grant  of  the  said  Annuity,  in  the 
hands  of  P.  W.  Porter,  or  said  Peter  and  Gabnd 
Tahourdin  his  Trustees,  without  requiring  the  same  to 
be  delivered  up ;  and  that  they  believed  that  P.  and 
G.  Tahourdin  had  the  Title  Deeds  in  their  possession, 
and  that  they  were  and  acted  as  the  Attomies  of 
Robert  Faulder  in  respect  of  the  Annuity  or  Rent 
Charge,  and  that  Robert  Faulder  required  them  to  do 
all  necessary  acts  for  the  Grant  of  the  said  Rent  Charge 
or  Annuity,  and  required  the  Title  Deeds  should  be 
secured  for  his  benefit ;  and  that  the  Title  Deeds  were 
not  delivered  to  Robert  Faulder,  but  were  retained  by 
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stid  P.  and  G.  Tahaurdin  for  the  benefit  and  as 
Trustees  thereof,  as  well  for  the  said  Robert  Faulder  in 
respect  of  his  Encumbrance,  as  of  the  said  P.  P.  W. 
Porter  and  P.  W.  Porter,  and  the  other.  Persons  in- 
terested in  the  said  Estate ;  and  they  believe  that  the 
Seeds  were  not  deUvered  to  the  said  Robert  Faulder, 
or  to  Barker  his  Trustee  of  said  term  of  one  thousand 
years,  because  there  were  various  other  Trusts  to  be 
ezecated  by  the  said  P.  and  G.  Tahourdin  respecting 
the  said  Estate;  and  they  were  retained  to  enable  them 
to  execute  the  Trusts  relating  to  the  said  Estates,  or 
in  the  faith  that  in  any  subsequent  Encumbrance  made 
\(j  them  notice  of  the  Rent  Charge  or  Annuity  would 
le  giren,  and  that  they  would  not  part  with  the  Deeds 
-without  the  consent  of  the  said  Robert  Faulder ;  and 
'tiie  Defendants  submitted  that  it  was  a  fraud  upon 
Jtobert  Faulder  to  deUver  up  the  Deeds  to  the  Plaintiffs; 
mxMi  that  Barker  has  the  legal  Estate  in  the  Premises 
^3r  the  remainder  of  the  term  of  one  thousand  years^ 
ms  Trustee,  for  the  purpose  of  securing  the  Annuity  or 
"Rent  Charge  of  600  /.  a  year ;  and  that  Robert  Faulder, 
as  a  feii  Purchaser  for  a  valuable  Consideration,  was 
entitled,  and  that  his  Representatives  are  entitled  to 
the  benefit  of  the  Annuity  or  Rent  Charge,  in  preference 
or  priority  to  the  Plaintiffs. 
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Mr.  Hart,  Mr.  Home,  and  Mr.  Treshve,  for  the 
Plaintiffs  :— 

Faulder,  by  suffering  the  Title  Deeds  to  be  out  of 
his  possession,  enabled  Porter  and  his  Trustees  to 
commit  a  fraud  upon  the  Plaintiffs,  whose  Security  is 
therefore  entitled  to  priority  and  preference.  The 
Cues  on  the  subject  are  rather  negative  than  affirma. 
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tire.  The  Thatched  House  Case,  Peter  v.  Russell  (ju), 
is  the  leading  Case.  This  Case  shows,  that  a  Mort- 
gagee suffering  Deeds  to  be  out  of  his  hands  must 
exculpate  himself^  and  show  a  good  reason  for  pef- 
mitting  it.  In  Penner  v.  Jemmett,  mentioned  in  the 
note  to  Tourle  v.  Eand{x),  the  note  is  not  accurate. 
From  the  Deeds  it  appeared  that  Jemmett  obtained 
from  the  Corporation  of  Kingston,  on  some  pietencei 
two  Grants  of  the  same  purport,  and  by  that  means 
was  enabled  to  practise  a  fraud,  by  raising  Money 
on  each  Grant.  In  Evans  v.  Bkknell  (y),  the  present 
doctrine  on  the  subject  is  to  be  found.  The  Lord 
Chancellor  there  says,  "  the  mere  circumstance  of 
parting  with  the  Title  Deeds,  unless  there  is  fraud, 
concealment,  or  some  such  purpose,  or  some  omcur- 
rence  in  such  purpose,  or  that  gross  negligence,  that 
amounts  to  evidence  of  a  fraudulent  intention,  is  not 
of  itself  a  sufficient  ground  to  postpone  the  first  Mort- 
gagee.'' Mere  negligence,  therefore,  in  parting  with 
Title  Deeds  does  not  amount  to  fitiud,  but  in  this 
Case  there  is  gross  n^ligence.  If  a  Mortgagee  does 
not  take  the  Title  Deeds  that  is  gross  negligence  in 
him.  When  a  Rent  Charge  is  granted,  it  is  usual  to 
have  the  Title  Deeds  deposited  in  the  hands  of  some 
third  Person.  There  is  no  difference  between  a  Mort- 
gage and  a  Rent  Charge,  in  r^ard  to  the  possession 
of  Title  Deeds,  in  both  Cases  they  ought  to  be  taken. 
Substantially,  this  is  a  Mortgage ;  and  not  taking  the 
Title  Deeds  amounts  to  crassa  negligentia  in  Faulder. 
If  he  had  taken  the  Title  Deeds,  or  had  an  Indone- 


(tt)  1  Eq.  Abr.  321. 
(x)  2  Bro.  c.  65Q,  and  in  a 
Note  to  1  Fonbl.  165,  Edit.  3. 


(5/)  6  Ves.  174. 
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ment  on  the  Trust  Deed  of  the  Security  granted 
to  him,  no  fraud  could  have  been  committed.  A  Judg- 
ment, as  an  additional  Security,  was  acknowledged; 
but  this  Judgment  was  not  docquetted.  If  it  had, 
it  would  have  led  the  Plaintiffs  to  inquiry.  It  shows 
the  secrecy  with  which  this  transaction  was  accom- 
panied. 

In  Penner  v.  Jemmett  the  Mortgagee  thought  he 
liad  all  the  Title  Deeds,  therefore  it  was  no  fraud  in 
liim  suffering  some,  by  mistake,  to  remain  with  the 
2fortgagor. 

Mr.  Bell  and  Mr.  Roupell  for  the  Defendant : — 

Let  us  first  consider  the  Law  on  this  subject,  and 
"tiien  apply  it  to  this  Case. 

In  no  Case,  except  in  Goodtitle  v.  Morgan  {z\  was  it 
<ver  held'  that  merely  leaving  Title  Deeds  in  the  hands 
«f  the  Mortgagor  amounts  to  a  fraud.  The  Bill  does 
not  charge  any  fraudulent  intent  in  Faulder;  no  fraud 
is  chained,  but  what  arises  from  not  taking  possession 
of  the  Title  Deeds.  The  Rule  laid  down  in  Evans  v. 
BichieU  is  the  true  Rule ;  and  according  to  that  Rule 
there  must  be  fraud  intended,  or  gross  negligence, 
Plumb  V.  Flvit  (a)  shows  there  must  be  fraud ;  mere 
negligence  gives  no  preference.  In  a  Bankrupt  Petition, 
which  was  heard  29  July  1802,  the  Lord  Chancellor 
said,  **  there  is  no  Case  in  which  it  has  ever  been 
hdd  that  the  mere  circumstance  of  a  first  Mortgagee 
not  taking  the  Title  Deeds  will  entitle  the  second  Mort- 
gagee, who  has  got  the  Deeds,  to  file  a  Bill  in  Equity 
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to  obtain  a  preference,  and  the  position  of  Mr.  J.  BuUer 
in  Goodtitk  v.  Morgan  was  denied  to  be  law''  (6).  In 
Plumb  Y.  Fluit  (c),  it  was,  after  much  deUberaticx!,  deter* 
mined,  that  merely  leaving  of  the  Title  Deeds  in  the  pos* 
session  of  the  Mortgagor  was  not  of  itself  a  sufficient 
ground  to  postpone  the  first  Mortgagee.  The  last  Case 
on  the  subject  is  Bameit  y.  Weston  (d),  in  which,  upon 
its  being  objected  in  favour  of  a  second  Mor^agee, 
that  the  first  Mortgagee  had  not  taken  possession  of 
the  Title  Deeds,  the  late  Master  of  the  Rolls,  Sir 
William  Grant,  said,  ''  that  the  old  Cases  for  post- 
poning a  first  Mortgagee  under  those  circumstances, 
unless  a  Case  of  fraud  could  be  made  out,  had  been 
shaken;''  upon  which  the  point  was  given  up.  If 
therefore,  this  were  the  case  of  a  Mortgagee  in  Fee, 
the  mere  circumstance  of  the  Mortgagor  leaving  the 
Deeds  in  the  hands  of  the  Mortgagee,  would  not  give 
a  preference  to  a  second  Mortgagor.  But  this  is  a 
much  stronger  Case;  for  here  the  Money  raised  by  the 
Annuity  and  Rent  Charge  to  Faulder,  was  raised  in 
part  execution  of  a  Trust,  by  which  the  Trustees,  the 
Tahourdins,  were  to  raise  a  much  larger  Sum ;  and  it 
was  absolutely  necessary  that  the  Title  Deeds  should 
remain  in  their  hands,  to  enable  them  to  raise  the 
remainder  of  the  Money  in  pursuance  of  their  Trust; 
and  Faulder  could  not  insist  on  having  the  Title  Deeds. 
There  were  also  Charges  on  the  Estate  prior  to  Fauldef^s 
Charge,  and  the  Trustees  were  bound  to  retain  the 
Deeds  as  a  Security  for  those  Charges.  These  Trusts 
were  created  by  Deeds  of  the  6  8c  7  May  1808,  whereby 

(6)  This  Note  was  cited  by        (c)  2  Anstr.  43a. 
Mr.  Bell  from  a  MS.  note  of 
his,  on  the  Case  of  Goodiitle 
V.  Morgan. 


{d)  12  Ves.  133. 


CASES    IN    CHANCERY. 

.  P.  W.  Porter  being  Tenant  for  Life,  and  P.  Wahh 
Sorter  bis  Son,  Tenant  in  Tail,  subject  to   a  Rent 
dharge  of  400/.  to  Hariett  H.  Porter,  the   Wife  of 
^*  P.  Wabh  Porter,  to  take  effect  upon  his  decease, 
mnd  to  5,000/.  for  the  Portions  of  the  younger  Childl-^n 
^f  the  said  P.  P.  Walsh  Porter  and  Wife,  conveyed 
'the  Estate  to  a  Tenant  to  the  Precipe,  for  suffering  a 
'Recovery,  which  was  declared  to  enure  to  the  use  of 
Peier  Tahourdin  and  Gabriel  Tahourdin  and  their  Heirs, 
upon  Trust,  by  Sale  or  Mortgage  of  a  sufficient  part 
to  raise  35,000/.  and  pay  the  same  to  P.  P.    Walsh 
Porter,  his  Executors,  8cc.    And  to  pay  an  Annuity  of 
•  •••/.  to  said  P.  W,  Porter,  during  the  joint  Lives  of 
himself  and  Father,  and,  subject  thereto,  in  Trust  for 
P.  P.  W.  Porter  for  Life,  and  to  indemnify  Purchasers 
and  McMTtgagees  against   the   Rent  Charge  of  400/. 
payable  to  H.  H.  Porter,  and  the  5,000  /.  Portions  for 
younger  Children :  And  after  the  death  of  P.  P.  TF. 
Porter,  to  raise  and  pay  said  400/.  a  year,  and  5,000/. 
And  as  to  the  Residue  of  the   Estate,  in  Trust  for 
said   P.    W.  Porter  in  Fee.    The  Trustees  therefore 
could  not  deliver  up  the  Deeds  without  a  breach  of 
IVost,  but  if  they  could,  and  Faulder  was  entitled  to 
call  for  the  Deeds,  his  negligence  in  that  respect  would 
Hot  give  a  preference  to  a  subsequent  Encumbrancer, 
no  intentional  fraud  being  practised  or  attributed  to 
him. 
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V ' 

Harper 
and  others 

0. 
Fauldbb. 


Mr.  Hart  in  reply : — 

Supposing  Faulder  was  not  entitled  ta  the  possession 
of  the  Title  Deeds,  he  hath  still  a  right  to  insist  that 
th«y  should  be  impounded  in  the  hands  of  a  third 
IPerson  for  his  Security ;  and  by  not  insisting  on  that, 


.  \ 


•*-fc 
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■.    iia«?ie«i  chti    Parties   to  commit   a  fraud  on  the 

ITie  Vice-Chancellor  : — 

1  ;utt  not  in  this  Case  called  upon  to  decide  the  gene- 
h1  Questions  which   have    been  argued.    If  a  prior 
Butcumbrancer  is  to  be  postponed  simply  for  leaving 
lii^  Title  Deeds  in  the  hands  of  the  Mortgagor,  which 
w  a  Proposition  very  difficult  to  be  maintamed  at  this 
day,  either  upon  Authority  or  Principle,  such  a  Doc- 
trine could  only  be  applied  in  Cases  where  the  Posses- 
sion of  the  Title  Deeds  were  legally  incident  to  the 
Estate  of  the  first  Encumbrancer,  and  where  it  might  be 
said  that  he  had  failed  to  use  reasonable  diligence  for 
his  own  Protection.     In  this  Case,  the  Trustees,  with 
whom  Mr.  Faulder  dealt,  held  the  Estate,  first,  upon 
Trust  to  raise  a  Sum  of  35,000/.,  and  next,  upon  Trust 
to  indemnify  the  Lenders  of  the  35,000  /.  against  a  Rent 
Chaise  of  400  /.  a  year  to  the  Widow  of  P.  P.  Wahh 
Porter f  and  against  a  Portion  of  5,000/.  payable  to  the 
younger  Children  of  Mr.  Wahh  Porter, 

Mr.  Faulder^s  Annuity  was  purchased  for  5,000/., 
being  part  of  the  35,000/.  to  be  raised  by  the  Trustees, 
and  was  secured  in  the  usual  manner  by  a  term  of 
Years.  Not  only  the  Possession  of  the  Title  Deeds  was 
not  legally  incident  to  his  Estate,  nor  was  he  required 
upon  the  principle  of  reasonable  diligence  to  have  stipu- 
lated for  the  possession  of  them,  but  it  would  have 
been  a  breach  of  Trust  on  the  part  of  the  Trustees  to 
have  given  to  one  Encumbrancer  those  lustriunents 
which  they  were  bound  to  keep  for  the  common  Secu- 
rity of  all  the  Persons  advancing  Money  upon  tlie  credit 
of  their  Trust. 
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If,  therefore,  I  could  adopt  in  any  Case  the  argu- 
ments which  have  been  used  on  the  part  of  the  Plain- 
tife,  they  would  form  no  ground  in  this  Case  for  post-        Harper 
iwning  Mr.  Fauldcf's  Annuity.  ^"^  ^^^^^^ 

Vm 

.  Faulder. 

Bin  dismissed  against  the  Representatives  of  Faulder, 

with  Costs. 


140  CASES   IN    CHANCERY. 

1819. 
' '  ESTCOURT  V.  KINGSCOTE. 

vJN  a  Bill  for  the  specific  performance  of  an  Agree- 
i3tb  March,     ment  to  sell  an  Estate,  together  with  the  Tithes,  a 

A  Deed  create  reference  was  made  to  the  Master,  to  see  if  a  good 
ingaCompantion  Title  could  be  made.  The  Master  reported,  that  the 
Real  will  not  be  Plaintiff  could  not  make  a  good  Title  to  the  Tithes,  or 
presumed  from  ^^^^  ^  exemption  from  the  Payment  of  such  Tithes. 
?^"T^  /<"•  ip^  ^^  Report  an  Exception  was  taken,  on  the  ground, 
a  Sum  of  ao Lin  *'*^^*  *^^  Master  ought  to  have  reported  that  the 
Ueu  of  Tithes.      Plaintiff  could  make  a  good  Title  to  the   Tithes,   or 

prove    an    Exemption   from   the    Payment    of    such 
Tithes.'' 

.  The  Living  was  a  Donative. 

Mr.  Bell,  Mr.  Wyatt,  and  Mr.  Trollope,  for  the 
Plaintiff: 

On  the  part  of  the  Plaintiff  no  Deed  certainly  is 
produced  by  which  a  Real  Composition  was  created ; 
but  there  is  clear  Evidence,  for  two  hundred  years,  of 
the  payment  of  20/.  a  year  in  lieu  of  Tithes ;  and  from 
such  Evidence,  a  Deed  creating  the  Real  Composition 
must  be  presumed.  In  Drake  v.  Smith  (e),  where  an 
ecclesiastical  Survey  was  much  relied  on,  the  L.  Ch. 
Baron  says,  '*  It  is  said  that  the  ecclesiastical  Surrey 
is  inconsistent  with  such  a  Modus  [the  Modus  set  up], 
and  certainly,  if  the  ecclesiastical  Survey  were  entitled 
to  any  degree  of  Credit,  I  should  incline  to  the  same 
opinion;  but  I  have  had  experience  enough  to  teach 
me,  that  no  great  reliance  is  to  be  placed  on  documents 
of  that  description."  So  also  in  Jee  v.  Hockley  (/),  the 
same  Judge  says,  "When  I  see  an  uniform  Money 

(e)  1  Daniel,  104.  (/)4  Price,  87. 
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Pa]rment,  proved  to  have  been  constantly  paid  for  so 
many  years  (during  living  memory),  I  cannot  take  upon 
myself  to  say,  that  Evidence  v^hich  is  anterior  shall,  on 
that  Account  alone,  destroy  evidence  which  is  posterior 
in  point  of  time."  In  Lady  Dartmouth  v.  Roberts  (h), 
the  Court,  in  favour  of  uninterrupted  enjoyment  by  the 
perception  of  Hay  Tithe,  presumed  a  Severance. 

After  so  long  an  enjoyment  as  is  proved  in  this 
Case,  a  Deed  creating  a  real  Composition  must  be 
presumed. 

Mr.  Heald,  Mr.  Sugden,  and  Mr.  Haslewood,  on  the 
other  side,  were  stopped  by 

The  Vice-Chancellor  : — 

There  is  no  Case  in  which  a  Composition  real  has 
T>een  presumed  from  the  mere  fact  of  pecuniary  Pay- 
^nent  alone.    If  such  a  Rule  were  adopted,  every  Pay- 
onent  which  is  rank  as  a  Modus  might  be  established 
-mn  a  good  Composition  Real.    It  is  not  necessary  that 
the  Deed  creating  the  Composition  Real  should  be 
poved  by  direct  Evidence;  it  may  be  estabUshed  by 
presumptive  Evidence ;  but  if  there  be  no  other  Evi- 
dence of  Composition  than  mere  Payment,  the  legal 
Inference  and  Presumption   is,  that  the  Composition 
originates  without  Deed.     In  this  Case   the  Parson 
being  named  by  the  Owner,  it  is  no  matter  of  surprise 
that  the  pecuniary  Payment  has  prevailed  for  so  great  a 
length  of  time. 

Exception  overruled  (t). 


{k)  16  East,  334. 

(1)  Vide  i2o5tfiiofi  ▼•  Jpplc" 
tm,  3  Gwill.  a  201 ;  Heath" 
CQfe  T.  Mavmaringf  3  Bro. 


C.  C.  317 ;  Sawbridge  v.  Bur- 
ton^ fi  Anstr.  327 ;  Bennett  v. 
Sk^ngtoHf  4  Price,  143. 
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9. 
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SOWARSBY  and  others,  v.  LACY. 

17th  March.     John  SOWARSBY,  by  his  WiU,  devised  certain 

On  Dmurrer    ^^^^^  ^^^  ^*  Children,  '*  the  same  to  be  sold  when 

heldyihataFcratr  ^^  Executors  and  Trustees  of  this  my  last  Will  shaU 

giventoTrusteei  see  proper  to  dispose  of  it ;  and  the  Money  arising  out 

to  sell  Lands       of  the  said   Lands  and  Tenements  to  be  equally  and 

and  divide  the      severally  divided  among  my  above-named  children," 
Profits  amongst 

Trusts  whower  ^^  Lands  were  sold  by  Auction,  and  one  Richardson 
Infants  enables  ^®  Agent  of  the  Defendant  Lacy,  for  whom  the 
the  Trustees  Purchase  was  made,  was  declared  the  highest  Bidd^, 
alone  to  give  at  2,810/.  and  signed  an  Agreement  for  the  Purchase. 
effectvalReceipts  The  Purchaser  objected,  that  the  Plaintiffs,  the  Trus- 
to  a  Purchaser.    ^^^  ^j  Executors,  had  no  Power  under  the  WiU  to^ 

sell;  that  they  could  not  give  sufficient  Receipts  for 
the  Purchase-Money,  or  at  least  for  such  parts  of  the: 
purchased  Estate  as  would  belong  to  the  infant  Children^ 
of  the  Testator.  In  consequence  of  these  Objections,^ 
the  Bill  was  filed  against  the  Defendant  for  a  specific?- 
Performance  of  the  Agreement,  to  which  Bill  ther^^ 
was  a  general  Demurrer  for  want  of  Equity. 

Mr.  Agar,  and  Mr.  Sugden,  for  the  Defendant,  cited. 
Balfour  V.  Welland  (a);  Warriiford  v.  Thoffq>son(b)^ 
Cuthbert  v.  Baker  (c). 

(a)  16  Ves.  151.  Furch.  443,  5th  Edit,  where 

(b)  3  Yes.  513.  the  Cases  on  the  Subject  are 

(c)  See  Sugd.  Vend,  and     considered. 
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Mr.  Preston,  and  Mr.  Duckworth,  in  support  of  the 
Sill,  were  stopped  by 

The  Vice-Chan CELLOR : — 

It  is  plain  the  Testator  intended  that  the  Trustees 
should  have  an  immediate  Power  of  Sale.  Some  of  the 
Children  were  infants^  and  not  capable  of  signing 
Kceipts.  I  must  therefore  infer  that  the  Testator 
meant  to  give  to  the  Trustees  the  power  to  sign  Re- 
ceipts, being  an  Authority  necessary  for  the  execution 
of  his  declared  Purpose. — ^The  Demurrer  must  be  over- 
Tuled. 


SOWARSBY 

and  others, 
Lact. 


HARRISON  V.  ARMITAGE. 

In  this  Case,  the  Plaintiff  insisting  he  was  a  Party  in 
a  Concern,  called  upon  the  Defendant  for  an  Account* 
The  Defendant,  by  his  Answer,  denied  the  Plaintiff  was 
a  Partner ;  and  the  Defendant's  Counsel  insisted,  that 
supposing  there  was  a  Partnership,  a  Bill  will  not  lie 
by  one  Partner  against  another  for  an  Account,  unless 
where  a  Dissolution  of  the  Partnership  was  prayed  by 
the  Bill ;  and  Fonnan  v.  Homfray  (a),  was  cited. 

The  Vice-Chancellor,  in  this  Case,  thought  the  Evi- 
dence did  not  establish  a  Partnership,  but  was  clearly 
of  opinion,  that  one  Partner  may  file  a  Bill  against 
another  for  an  Account,  since  it  was  the  only  Remedy 
he  had ;  and  said,  that  Forman  t.  Homfray  applied  only 
to  a  Case  of  interim  Management,  which  would  not  be 
granted  unless  the  Bill  prayed  a  dissolution  of  the 
Partnership. 


33d  March. 

One  Partner 
may  file  a  BiU 
against  kis  Co* 
Partner  for  an 
Account,  al' 
though  he  does 
not  pray  by  his 
BiU  a  Dissolu- 
tion of  the  Part- 
nership. 


(a)  2  Ves.  &c  Bea.  339 ;  and  see  Waters  v.  Taylor,  15  Ves.  10. 
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,  ^,     ,  SLADE  and  others,  v.  MILNER  and  others. 

33d  March. 

Bequest  to  M.  ThIS  BiU  was  filed  by  Slade,  Parish,  Norton,  and 
S  of  2,000 1.  ^  4/&n,  Legatees  under  the  WiU  of  HesffrMt/n^-,  against 
C  t  ''ml  ^^^^^  ^^^  Stephen,  the  Executors  of  Hester  Milner, 
in  case  of  her  ^^^  against  the  respective  Children  of  the  seyeral 
Death,  the  said  Plaintiffs ;  the  Question  being,  whether  the  Plaintiffs, 
SyOoo  /.  Stock  the  Legatees,  were  entitled  absolutely  to  their  Legacies, 
shaU  then  be        qj.  whether  each  only  for  Life,  with  Remainder  to  their 

equally  dwided     respective  Children.    ' 
between  her 

Children,"  held,  Hester  Milner,  by  her  Will,  27th  July  1813,  among 
mat  m.o.oemg  q^Jj^j.  gpecific  and  pecimiary  Legacies,  bequeathed  to 
B^^h  fiL  ^®  Plaintiff,  Margareita  Slade,  Widow,  2,000 /•  Bank 
Testator  took  four-per-Cent.  Annuities,  in  the  Words  following,  (that 
absolutely;  and  ^  ^^  ^^y)  **  '  g^^^  ^^^  bequeath  unto  Margaretta  Slade, 
thai  the  words.  Widow,  2,000 /.  Stock  of  my  four-per-Cent. ;  and  in 
"  in  case  of  her  Case  of  her  Death,  the  said  2,000/.  Stock  shall  then 
Death;' referred  ^e  equally  divided  between  her  Children.''  And  she 
bef  theT  ^^^^Y  bequeathed  unto  Plaintiff,  Hannah  Farish, 
taiZ'         '"    «>o~^-  Bank  four-per-Cent.  Annuities,  and  100/.  a 

year  Bank  Long  Annuities,  in  the  Words  following ; 
(that  is  to  say,)  ''  I  give  and  bequeath  unto  Hcmnak 
Farish,  two  thousand  Pounds  Stock  of  my  four-per'* 
Cent:  I  also  give  and  bequeath  unto  her  my  on^ 
hundred  Pounds  a  year  Consolidated  Long  Annuities  ; 
and  in  case  of  her  Deaths  the  said  two  thousand  Pounds 
Stock,  and  the  one  hundred  .Pounds  a  year  Consoli** 
dated  Long  Annuities,  shall  be  equally  divided  betweea 
her  Children."  And  after  giving  some  other  Legacies^ 
and  particularly  a  Legacy  to  Plaintiff,  Jeremiah  Norton, 
she  thereby  bequeathed  to  Plaintiff,  Ann  Norton,  two 
thousand  Pounds  Bank  three-per-Cent.  Reduced  An* 
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noities,  in  the  Words  following ;  (that  is  to  say,)  "  I 
give  and  bequeath  unto  Ann  Norton,  his  Wife,  two 
thousand  Pounds  Stock  of  my  three-per-Cent.  Reduced 
Annuities ;  and  in  case  of  her  Decease,  the  said  two 
thousand  Pounds  Stock  shall  then  be  equally  divided 
between  her  Children."  And  she  thereby  bequeathed 
to  Plaintiff,  Gabriel  Allen,  one  thousand  Pounds  Bank 
three-per-CenL  Reduced  Annuities,  in  the  Words  follow- 
ing; (that  is  to  say,)  ''  I  give  and  bequeath  unto 
Gabriel  Allen,  Senior,  one  thousand  Pounds  Stock  of 
my  three-per-Cent.  Reduced  Annuities  ;  and  in  case  of 
his  Decease,  the  said  one  thousand  Pounds  Stock  shall 
then  be  equally  divided  between  his  Widow  and 
Children."  And  the  said  Hester  Milner,  also,  by  her 
said  Will,  bequeathed  one  hundred  Pounds  to  Ann 
Jacobson,  in  the  Words  and  Figures  following;  (that  is 
to  say,)  ''  I  give  and  bequeath  unto  Ann  Jacobson, 
Widow,  the  sum  of  one  hundred  Pounds ;  and  in  case 
of  her  death,  the  said  one  hundred  Pounds  shall  be 
equally  divided  between  her  Children/'  And  the  said 
BMer  Milner,  by  her  said  Will,  devised  her  residuary 
Estate  in  the  following  Words  ''  My  Debts  discharged, 
and  Legacies  paid,  I  do  appoint  my  two  kinsmen, 
Gcof2[€  Milner,  of  Comberton,  and  James  Stephen,  of 
Great  Ormond  Street,  London,  with  my  Kinswoman, 
Hannah  Farish,  of  Cambridge,  to  be  my  residuary 
Legatees;  and  accordingly  I  do  then  give  and  bequeath 
imtothem  all  that  shall  then  remain  of  my  Property  in 
the  Bank  of  England,  Copper  Company,  or  elsewhere, 
irith  all  my  Money  and  Bank  Notes  which  shall  be 
found  in  my  House ;  and  also  my  Household  Furniture, 
Optical  Glasses,  Pictures,  Engravings,  and  China,  such 
only  excepted  as  are  assigned  unto  other  Persons  in 
this  Will.  It  is  also  my  Will,  that  in  case  these  my 
Vol.  IV.  L 


Slade 
and  others, 

V. 

Milner 
and  others. 


Slade 
and  others, 

r. 

MiLVER 

and  Others. 
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residuary  Legatees,  George  Miher,  James  Siepkem,  and 
Hannah  Parish,  should  haye  departed  this  Life  before 
me,  and  consequently,  before  this  WiQ  takes  fdaoe,  it 
is  ihea  my  Will  that  the  aforesaid  lesidunm  of  my  Pio- 
poty  in  the  Bank  of  England,  Copper  Company,  or 
dsewhere,  with  all  Money  and  Bank  Notes  found  in 
my  House,  and  every  other  Article,  as  specified  unto 
them,  shall  then  be  equally  divided  between  the  foDow- 
ing  Persons,  each  of  whom  are  my  Rdations,  flie 
Children  of  James  Stephen,  the  Children  of  the  late 
William  Stephen,  and  the  Children  of  Hannah  Farish, 


When  the  Pleadings  were  opened,  the  Vtce-^^hamceUar 
to  hear  what  the  Defendants  had  to  urge  in 
opposition  to  the  Bill. 


Mr.  Home,  and  Mr.  Garratt,  for  all  the  Defendants- 
except  the  Executors: — 

Taking  the  whole  of  the  Will  together,  it  is  apparent^ 
that  the  Legacies  claimed  by  the  Plaintiffs  were  intend- 
ed only  for  their  Lives ;  and  that  after  their  Deaths  t]ie 
Principal  was  to  go  to  their  Children.    The  Terms  iift^ 
which  the  Legacies  are  given,  and  the  Terms  of  th^ 
residuary    Clause,   evince   the    Intention.    From    the 
Terms  of  the  residuary  Clause,  it  appears,  that  wheD 
the  Testatrix  intended  to  make  a  Bequest  over  in  the 
event  of  the  Legatee  dying  before  her,  she  distinctly 
says  so ;  she  uses  the  Words,  "  should  have  departed 
this  Life  before  me,  and  consequently  before  tliis  Will 
takes  place;"  and  therefore  the    expressions  used  ui 
the  Gift  of  the  Legacies  to  the  Plaintiffs  '*  in  case  of 
her  Death,"  "  in  case  of  her  Decease,"  and,  **  in  case 
of  his  Decease,"  are  not  to  be  restricted  to  the  event 
of  the  Death  of  the  Legatee   in  the  Life-time  of  the 
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Festatrix  but  it  was  thereby   meant  to   give   a  Life-  1819. 

Interest  to  the  Parents,  and  the  Principal  to  their     ' ^       * 

Children.     They  cited    BiUingi  v.  Sandom  (a),   and  Slads 

ZhugloM  V.  Lord  Chalmer  (6).  "**  ^*®"* 

nn.        ^r  ^  MlLNER 

The  Vice-chancellor  :—  ^^  ^^ 

There  is  here,  first  an  absolute  Oift  to  the  Legatee, 

aad  then  a  Oift  over  in  case  of  her  Death  to  her  Chil- 

dieD.    It  is  contended,  that  the  Legatee  takes  for  Life 

otJtj,  and  that  the  Children  have  an  absolute  vested 

Sitarest^totake  effect  in  possession  at  all  events  at  her 

Sealh;  but  such  a  construction  is  against  the  force  of 

tte  expressions  used.    The  Interest  of  the  L^atee  is 

BOt  limited  to  her  life ;  and  ''  in  case  of  her  Death  '* 

Imports  Contingency   or   Death,  which  may  or  not 

liappen  before  another  event.    There  is  nothing  in  the 

^ydier  parts  of  the  Will  to  restrain  the  natural  sense  of 

*the  words  used.    That  in  the  residuary  Clause  he  ex- 

-pveesly  gives  the  Residue  over  to  other  Persons,  in  case 

"die  first-named  residuary  Legatees  should  die  before 

hmi,  manifests  that  he  had  in  his  contemplation  the 

pessibility  that  Legatees  might  die  before  him;  and 

llioii^  he  has  used  other  Words,  he  has  expressed  the 

Stfue  intention  with  respect  to  his  other  Legatees.    I 

g^  to  A,  2,000  Z.,  but  in  case  of  her  Death,  then  to  her 

Children :  that  is,  in  case  of  her  Death,  so  as  not  to 

be  capable  of  the  L^acy ;  her  Death  before  me,  then  to 

her  Children.    A.,  therefore,  surviving  the  Testator, 

tikes  the  Legacy  absolutdy  (c). 

(«)  1  Bro.  C.  C.  393.  Rous,  8  Ves.  13;  Webster  v. 

(^)  9  Ves.  jun.501.  Hde,  8  Ves.  410 ;  Ommaney 

((c)  Vide  Turner  v.  Moore,       v.  Beoan,  18  Ves.  S91. 
8  Ves.  557 ;    Q^mhrid^e  v. 

L  2 
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23d  March.  GREENE  v.  GREENE. 

3ad  April. 

In  order  to  ^ HOMAS  GREENE,  by  his  WiU,  April  1801,  be- 

ejcempt  the  Per-  queathed  as  follows :  "  In  the  first  place,  I  give  and 

9onal  Estate  from  bequeath  unto  my  Wife,  Grace  Greene,  all  my  ready 

the  Payment  of  Money,  Securities  for  Money,   Goods,  Chattels,  and 

Debts  and  Fune-  other  personal  Estate  and  Effects  whatsoever,  which 

..      ^  , '       I  shall  be  possessed  of,  or  entitled  to,  at  the  time  of 
there  must  be  a  _  '^  i.       1^ .  i. 

dear  Intention    ^  Decease,  except  such  Part  or  Parts  thereof,  which 

either  expressed,  ^y  ^^^  my  Will,  or  by  any  Codicil  or  Codicils  thereto, 

or  to  be  extracted  I  shall  dispose  of  specifically,  to  and  for  her  own  sole 

from  the  whole     and  absolute  Use ;  and  as  to,  for,  and  concerning  aU 

Will,  that  the       and  singular  my  Freehold  and  Copyhold  Messuages, 

.         -.  ,      ,    Farms,  Lands,  Tenements,  Advowsons,  Hereditaments, 
be  apphed  as  the        ,      „       ,  ,   ^  ,  ,      , 

primary  Fund      ^  other  my  real  Estate  whatsoever  and  where- 

for  those  Pur-      soever,  of  or  to  which  I  am  now  seised  or  entitled  for 

poses.  any   Estate  in  Possession,  Reversion,   Remainder,  or 

Expectancy,  I  give  and  devise  the  same,  subject  to  the 

Payment  of  my  Debts  and  Funeral  Expenses,  unto  the 

Rev.  Charles  Greene,  of,   8lc.  Luke  Foreman,  of,  &c. 

and  the  Rev.  John  Chandler,  of,  8cc.  their  Heirs  and 

Assigns,  to  hold  the  same  and  every  Part  and  Parcel 

thereof,  with    their    Appurtenances,  according  to  the 

Nature  and  Quality  thereof  respectively,  to  them,  the 

said  Charles  Greene,  Luke  Foreman,  and  John  Chandler^ 

and  the  Survivor  of  them,  his  Heirs  and  Assigns,  upon 

the  Trusts,  and  to  and  for  the  Intents  and  Purposes 

hereinafter  expressed  of  or  concerning  the  same,  (that 

is  to  say,)  upon  Trust,  that  they,  the  said  Charles  Greene, 

Luke  Foreman,  and  John  Chandler^  or  the  Survivors,  or 
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Surviyor  of  them,  or  the  Heirs  or  Assigns  of  such  Sur- 
TiTor,  do  and  shall,  with  all  conyenient  speed,  after  my 
Decease,  sell,  dispose  of,  convey,  and  surrender  all 
and  aingolar  my  said  Freehold  and  Copyhold  Premil^es, 
<ezcept  my  Advowson  of  Marlingford,)  either  together, 
or  in  Parcels,  and  either  by  public  Auction  or  private 
Contract,  unto  any  Person  or  Persons  whatsoever,  at 
or  for  the  best  Price  or  Prices  that  can  or  may  be  had 
or  gotten  for  the  same ;  and  I  do  hereby  further  declare 
my  Will  and  Mind  to  be,  and  do  hereby  order  and 
direct  my  said  Trustees,  by  and  out  of  the  Monies  to 
arise  by  such  Sale  or  Sales  as  aforesaid,  to  pay  and 
satisfy  all  Debts  due  by  me  on  Mortgage,  Bond,  or 
simple  Contract,  and  also  my  funeral  Expenses,  and 
the  Expense  of  proving  this  my  Will,  or  any  Codicil 
thereto;  and  after  Payment  and  Satisfaction  thereof, 
then^  that  they,  my  said  Trustees,  and  the  Survivor  of 
them,  or   the  Heirs,  Executors,  or  Administrators  of 
such  Survivor,  do  and   shall  stand  possessed  of  and 
interested  in  the  Residue  of  such  Purchase  Money, 
upon  such  Trusts  as  are  hereinafter  by  this  my  Will 
expressed  and  declared  of  and  concerning  the  same; 
that  is  to  say,  in  Trust,  to  lay  out  and  invest  all  the 
said   Residue  of  such  Purchase  Money  in  their  own 
Names,  or  in  the  Name  or  Names  of  the  Survivors  or 
Survivor  of  them,  in  the  Purchase  of  a  competent  Share 
(Mr  Shares  of  the  ParUamentary  Stocks  or  Funds  of 
Great  Britain,  or  at  Interest  upon  Government,  or  real 
Securities  in  England,  to  be  from  time  to  time  altered 
or  varied  at  their  or  his  discretion,  and  stand  possessed 
of  or  interested  in  the  same,  and  also  the  Stocks, 
Funds,  or  Securities,  upon  which  the  same  shall  be 
iuvested,  in  Trust,  to  pay  the  Interest,  Dividends,  and 
annual  Produce  thereof,   unto  my   said  Wife,  Grace 
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Greene,  and  her  Assigns,  for  and  during  the  Term  of 
her  natural  Life,  and  from  and  after  her  Decease,  then, 
that  they,  my  said    Tmstees    or    the   Survrron    or 
Survivor  of  them,  or  the  Executors  or  Administrafon 
of  such  Survivor,  do  and  shall  stand  possessed  of  and 
interested  in  the  same  Stocks,  Funds,  and  Securitiea, 
and  also  the  Interest,  Dividends,  and  annual  Ploduce 
thereof,  in  Trust,  for  all   and  every  the  Child  laid 
Children  of  our  two  Bodies,   equally  to  be  divided 
between  and  among  them.  Share  and  Share  alike;  die 
Share  or  Shares  of  such  of  them  as  shall  be  Sons,  to 
be  paid  him  or  them  upon  their  respectively  attaining 
their  Age  or  Ages  of  twenty-one  years,  or  so  ifiadi, 
or  such  Part  or  Parts  thereof,  to  be  sooner  asiigiied 
or  disposed  of,  and  applied  for  his  or  their  Preferment 
or   Advancement  in  the   world,  as  hereinafter  men* 
tioned ;  and  the  Share  or  Shares  of  such  of  them  m 
shall  be  a  Daughter  or  Daughters,  to  be  paid,  assigned^ 
and  transferred  to  her  or  them,  as  and  when  she  or 
they  shall  severally  attain  her  or  their  Age  or  Ages  of 
twenty-one  years,  or  be  married  respectively^  which 
shall  first  happen.    But  if  any  such  Child  or  Children, 
being  a  Son  or  Sons,  shall  attain  his  or  their  Age  or 
Ages  of  twenty-one   years,  or  being  a  Daughter  or 
Daughters,  shall  attain  her  or  their  Age  or  Ages  of 
twenty-one  years,  or  be  married  in  the  Life-time  of  my 
said  Wife,  then  the  Share  or  Shares  of  such  Child  or 
Children,  or  so  much  thereof  as  shall  not  have  been 
so  assigned  or  disposed  of,  and  apjdied  for  his,  her,  <Hr 
their  Preferment,  Advancement,  or  Benefit  respectively 
as  aforesaid,  shall  be  paid,  assigned,  and  transferred  to 
him,  her,  or  them,  immediately  after  the  Death  of  my 
said  Wife;   and   notwithstanding  the  postponing  tiie 
Payment,  Assignment,  or  Transfer  of  the  Share  and 
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Shares  of  such  Child  or  Children,  until  after  the  decease 
of  my  said  Wife«  I  do  hereby  declare,  that  all  and 
erery  Share  and  Shares  shall  be,  and  shall  be  deemed 
and  considered  as  a  vested  Interest  and  vested  Interests 
i&  such  of  my  said  Child  or  Children,  who  being  a  Son 
or  Sons,  shall  so  attain  the  Age  of  twenty-one  years ; 
and  who  being  a  Daughter  or  Daughters,  shall  attain 
that  Age,  or  be  married  in  the  Life-time  of  my  said 
Wi£B,  with  benefit  of  Survivorship,  in  case  any  or  either 
of  my  said  Sons  shall  die  under  the  Age  of  twenty-one 
yeaiB,  or  either  of  my  said  Daughters  under  that  Age, 
or  Marriage/'  The  Testator,  then,  after  devising  the 
■tud  Advowson  for  the  benefit  of  Plaintiff,  Thomas 
Orweae,  in  manner  in  the  said  Will  more  particularly 
JBUMitioned,  the  said  Will  proceeds  as  follows :  "  And 
I  do  hereby  declare  and  direct,  that  it  shall  and  may 
he  lawful  to  and  for  them,  the  said  Charles  Greene,  Luke 
JForeman,  and  John  Chiuidkr,  and  the  Survivors  and 
Survivor  of  them,  and  the  Executors,  Administrators, 
or  Amgns  of  such  Survivor,  at  any  time  or  times 
dnhng  the  Life  of  my  said  Wife,  of  their  or  his  own 
]Voper  Authority,  to  assign  or  dispose  of  and  apply 
any  Part  or  Parts  of  the  Share  or  Share  of  the  said 
Child  or  Children,  although  the  same  did  not  vest  in 
or  become  payable  or  transferable  to  him,  her,  or  them, 
not  exceeding  the  sum  of  one  thousand  Pounds,  in,  for 
or  towards  the  Preferment,  Advancement,  or  Benefit 
of  the  said  Child  or  Children  respectively,  in  the  World 
or  otherwise^  for  his,  her,  or  their  respective  Benefit, 
or  patting  or  placing,  or  apprenticing  him,  her,  or  them 
in  or  to  any  Trade,  Business,  or  Employment,  as  to 
ibem  my  said  TrusteeSi  or  the  Survivors  or  Sui^vivor 
of  them,  or  the  Executors,  Administrators,  or  Assigns 
of  such  Survivor,  shall  seem  meet;  and  upon  this  further 
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Trust,  that  they  my  said  Trustees,  or  the  Survivors 
or  Survivor  of  them,  or  the  Executors,  Administrators, 
or  Assigns  of  such  Survivor,  during  the  Life  of  my  said 
Wife,  and  with  her  Consent,  or  after  her  decease,  then 
of  their  or  his  own  Authority,  do  and  shall,  in  the  mean 
time,  and  until  the  Share  or  Shares  of  such  Child  or 
Children  of  and  in  the  aforesaid   Stocks,  Funds,  or 
Securities,  shall  become  payable  or  transferable  to  him, 
her,  or  them  respectively,  pay,  apply,  and  dispose  of 
the  Interest,  Dividends,  and  annual  Produce  thereof, 
or  of  so  much  and  such  Parts  thereof  as  they  shall 
think  proper,  in,  for,  or  towards  the  Maintenance  and 
Education  of  such  Child  or  Children  respectively,  in 
such  manner  as  they  my  said  Trustees  or  the  Survivors 
or  Survivor  of  them,  or  the  Executors,  Administrators, 
or  Assigns  of  such  Survivor,  shall  in  their  or  his  Dis- 
cretion think  proper.''      And  after  providing  for  the 
Indemnity  of  his  said  Trustees,  and  the  Payment  of 
their  Costs  and  Expenses  in  the  usual  manner,  the 
Testator   appointed  his  said  Wife   Grace  Greene,  to- 
gether with  the  said  Charles  Greene,  Luke  Foreman, 
and  John  Chandler,  Executrix  and  Executors  of  his 
WiU. 


The  Bill,  stating  the  Will,  further  stated,  that  sub- 
sequently to  the  making  of  the  Will  and  Codicil,  the 
Testator  became  seised  in  Fee  of  a  Freehold  Estate, 
which  it  was  alleged  by  the  Defendants,  he  had  before 
his  Death  agreed  to  sell,  and  that  such  Sale  had  been 
completed  since  his  Death  by  the  Defendant,  Grace 
Greene,  and  the  Purchase-Money  paid  to  her : — ^That 
the  Testator  died  loth  April  1814 : — ^That  the  Plaintiff, 
2%omas  Greene,  was  his  eldest  Son  and  Heir  at  Law : — 
That  the  Defendant,  Grace  Greene,  alone  proved   the 
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l^ill   and    Codicil: — ^That  Luke  Foreman  afterwards  iSig. 

dkd,  leaving  the  Defendants,  Grace  Greene,  and  John     '        "* 

Cimtdler,  the  surviving  Trustees  and  Executors  named       Greihe 

in  the  Testator's  Will : — ^That  the  personal  Estate  of  the       Ceeehe. 

Testator  was  more  than  sufficient  to  pay  his  Debts  and 

Funeral  Expenses : — ^That  the  whole  thereof,  including 

the  net  Produce  of  the  Testator's  Freehold  Estate,  had 

been  possessed  by  the  Defendant,  Grace  Greene,  who 

daimed  to  be  beneficially  entitled  thereto;  and  that 

the  Defendants,  or  Grace  Greene,  by  their  permission, 

had  entered  into  Possession  and  Receipt  of  the  Rents 

and  Profits  of  the  Testator's  real  Estate,  devised  by  his 

Will: — ^That  the  Defendants,  Grace  Greene  and  John 

Chandler,   in  their  character   of  Trustees^  had   sold 

part  of  the  real  Estate  devised  to  them,  and  received 

the  Sum  of  1,763/.  ii«.  in  part  of  Purchase-Money; 

and  that    Defendant,  Grace  Greene,  is  in  possession 

<v  Receipt    of  the   Rents    and   Profits  of   the  other 

Estates  devised  by  the  Testator,  which  remain  unsold, 

claiming  to  be  beneficially  entitled  thereto  as  Tenants 

foit  Life  under  the  Testator's  Will ;  and  that  the  Testator 

was^    (as    it  is    alleged)   at   his   Death    considerably 

indebted. 

The  Plaintiffs,  then,  by  their  Bill,  submitted,  that 
all  such  Debts  as  the  Testator  owed  at  his  Death,  and 
also  his  Funeral  and  Testamentary  Expenses,  ought  to 
have  been  paid,  in  the  first  place,  out  of  his  personal 
Estate,  and  that  his  real  Estates  ought  not  to  be  liable 
theieto,  except  only  in  aid  of  his  personal  Estate,  and 
for  so  much  thereof,  if  any,  as  his  personal  Estate  might 
be  insufficient  to  pay  in  a  due  course  of  Administration. 
That,  on  the  22d  NovenAer  1814,  the  Plaintiff,  Thomas 
VEstrange  Etoen,  and  the  Plaintiff,  Mary  Ewen,  inter- 
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married,  whereby  the  Plaintiff,  Thomas  VEiirmMge,  be- 
came entitled  to  his  Wife's  Share  and  Interest  in  the 
real  Estate  of  the  Testator,  or  to  the  Proceeds  wUch 
still  remained  unsatisfied,  except  to  the  Amount  o(^ 
i/xx}L  received  by  the  Plaintiff,  Thomas  VEdnmgt 
JEimen,  upon  his  Marriage,  from  the  Defendant  Graet 
Greene,  as  an  Advancement  in  part  thereof,  nnder  the 
Trusts  of  the  Testator's  Will    That  all  the  Plaintiffs, 
have  attained  twenty-one,  except  the  Plaintiflb,  Amt^ 
Chandler  Greene,  and  Charlotie  Maria  Greeme. 

The  Prayer  of  the  Bill  was,  ''  that  an  Account  mi^^ 
be  taken  of  the  real  and  personal  Estate  of  the  Testator^ 
and  that  his  Will  might  be  established,  and  the  TVust^ 
thereof  performed ;  and  that  it  might  be  declared,  thafc. 
the  personal  Estate  of  the  Testator  was  liable,  in  th^ 
first  place,  to  the  Payment  of  his  Debts  and  FuneraK 
Expenses  in  a  due  course  of  Administration;  and  tha^ 
his  real  Estates  were  only  liable  to  make  good  the 
deficiency    (if  any)    of  his  said  Debts    and   Funoral 
Expenses,  which  his  personal  Estate  might  be  insuffi- 
cient to  satisfy;  and  that  the  said  real  and   personal 
Estate  might  be  applied  accordingly ;  and  that  the  said 
real  Estate  of  the  Testator,  or  the  Produce   thereof 
after  answering  what  they  might  be  liable  to  make  good 
in  respect  of  the  Debts  an4  Funeral  Expenses  of  the 
Testator,  might  be  properly  secured  for  the  benefit  of 
the  Plaintiffs,  according  to  their  respective  Rights  and 
Interests  therein,  under  the  Testator's  Will ;  and  that 
all  proper  Directions  m^ht  be  given  for  effectuating 
the  several  purposes  aforesaid/' 

The    Defendants,  by   their  Answers,  admitted  the 
Facts  stated   in  the   Bill;  and   the  Defendant  Grace 
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Greemg,  maisted  she  was  entitled  to  the  Purchase- 
Money  for  the  Estate  acquired  and  sold  by  the  Tes- 
tator, after  the  making  of  the  Will  and  Codicil,  and 
that  she  was  entitled  to  the  rest  also  of  the  Testator's 
personal  Estate,  and  that  the  same  was  exonerated  by 
the  Testator's  Will  from  the  Payment  of  all  the  Testar 
tor's  Debts  and  Legacies ;  and  that  she  was  entitled  to 
the  Rents  and  Profits  of  the  Testator's  real  Estates,  as 
Devisee  thereof,  for  life,  subject  to  the  Payment  of  the 
Testator's  Debts  and  Funeral  Expenses,  and  subject 
to  the  Trusts  and  Directions  of  the  Will  for  the  Sale 
thereof. 


OasiHB 

V. 

Grsbvx. 


Three  Questions  were  made;  ist,  whether  the  Pur- 
chase-Money for  the  Estate  acquired  by  the  Testator, 
after  the  making  of  his  Will,  and  agreed  to  be  sold, 
but  the  Conyeyance  of  which  Estate,  and  the  Payment 
of  the  Purchase*money,  took  place  after  the  Testator's 
Death,  was  to  be  considered  as  part  of  his  personal 
Estate ;  2dly,  whether  the  personal  Estate  of  the  Tes- 
tator was  exonerated  from  the  Payment  of  his  Debts, 
Funeral  Expenses,  and  the  Costs  of  proving  the  Will ; 
and  sdly,  whether  the  Defendant,  Grace  Greene,  was 
entitled  to  the  Rents  and  Profits  of  such  part  of  the 
real    Estate   as   remained   unsold,  until   a   Sale  took 
place  {a). 


The  Vicb-Chancellob  : — 

The  Gift  of  the  personal  Estate  to  the  Wife  for  her 
own  use,   without  more,  is   a    Gift   subject  to    those 


32d  April 
1819. 


(a)  The  Reporter,  owing  to  indisposition,  was  not  present 
during  the  Argument. 
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Chaiges  which,  by  Law,  are  incident  to  it;  the  Payment 
of  the  Expenses  of  the  Funeral  and  the  Probate,  and 
the  Debts.  The  Testator  may,  if  he  pleases,  provide 
a  Fund  auxiliary  to  those  purposes  from  his  real  Estate. 
He  may,  if  he  pleases,  as  between  those  who  claim 
beneficially  under  his  Will,  constitute  his  real  Estate 
the  primary  Fund  for  those  purposes.  The  question 
here  is,  whether  this  Testator  meant  that  his  real 
Estate  should  be  a  primary,  or  an  auxiliary  Fund  ? 


The  Devise  to  the  Trustees  is  first  made,  subject  to 
the  Payment  of  his  Debts  and  Funeral  Expenses ;  but 
a  Charge  for  Payment  of  Debts  and  Funeral  Expenses, 
does  not  necessarily  import  more  than  that  the  Tes- 
tator intended  that  recourse  should  be  had  to  the 
real  Estate  for  those  Purposes,  if  the  personal  Estate 
were  insufficient. 

The  Testator  then  directs  the  Trustees  to  proceed 
to  a  Sale  of  the  real  Estate,  with  all  convenient  speed 
after  his  Death ;  and  out  of  the  Monies  to  arise  by 
such  Sale  to  pay  and  satisfy  all  Debts  due  by  him 
on  Mortgf^e,  Bond,  or  simple  Contract,  and  also  his 
Funeral  Expenses,  and  the  Expenses  of  proving  hia 
Will,  or  any  Codicil  thereto ;  and  after  Payment  and 
Satisfaction  thereof,  to  lay  out  the  Residue  of  the 
Purchase  Monies  at  Interest,  upon  Government  or  real 
Securities,  for  the  Benefit  of  his  Wife  for  Life,  with 
remainder  to  his  Children. 


This  Direction,  that  the  Trustees,  who  form  only  a 
part  of  the  Executorship,  should,  out  of  the  Produce 
by  Sale  of  the  real  Estate,  pay  all  Debts  and  Expenses 
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^md  after  Payment  thereof  invest  the  Surplus^  for  the  be-  ^  a 

:iiefit  of  the  Wife  for  Life,  with  Remainder  to  the  Children,     * v^ — 

'when  coupled  with  the  circumstance,  that  the  Devise  to        Greenk 
the  Trustees  is  expressly  made  subject  to  the  Payment  v* 

of  Debts  and  Funeral  Expenses,  and  with  the  Gift  to  Ghkenb. 
the  Wife,  for  her  own  sole  and  absolute  Use,  of  all  the 
Testator's  ready  Money,  Securities  for  Money,  Goods, 
Chattels,  and  other  personal  Estate  and  Effects  what- 
soever, which  the  Testator  should  be  possessed  of  at  the 
time  of  his  Death,  does  appear  to  me  to  convey  a  clear 
intimation  of  Intention,  not  that  the  real  Estate  should 
be  auxiliary,  only  to  be  appUed  in  case  the  personal 
Estate  should  prove  deficient,  but  that  the  real  Estate 
should  directly,  and  at  all  events,  be  applied  as  the 
primary  Fund  for  the  Payment  of  the  Debts,  Funeral 
Eoqpenses,  and  the  Expenses  of  the  Probate,  and  that 
the  Wife  should  take  the  Personal  Estate  exempt  from 
those  Charges. 

It  is  true,  that  in  many  Cases,  in  which  it  has  been 
decided  that  the  personal  Estate  remained  the  primary 
Fund,  there  were  Expressions  with  respect  to  the  real 
Estate,  which  may  be  considered  as  nearly  equivalent 
to  those  in  the  present  Will.  It  will  be  found,  that  in 
no  such  Case  were  those  Expressions  altogether  equi- 
valent ;  but  what  is  more  material,  it  will  be  found,  that 
m  every  such  Case  there  were  other  Expressions  in  the 
Will  of  an  opposite  tendency,  qualifying  the  force  of 
the  Expressions  with  respect  to  the  real  Estate. 

In  the  Duke  of  Ancaster  v.  Mayer  {b),  a  Term  was 
created  for  the  purpose  of  raising  so  much  Money  as 
ahould  be  sufficient  to  pay  and  satisfy  all  the  Debts 

(6)  1  Brown,  454. 


Orebke 


Grxekx. 
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which  the  Testator  should  owe  at  the  Time  of  his 
Decease,  his  Funeral  Charges  and  Legacies. 

But  in  the  Duke  of  Aiteaster  v.  Mayer,  the  Testator 
declared  the  Gift  of  the  personal  Estate  to  be  a  Devise 
of  the  Residue  of  the  personal  Estate;  and  the  Ex^ 
ecutors  were  directed  to  satisfy  their  Disburaements, 
Expenses,  and  Charges  in  proving  the  Will,  or  by  any 
other  Ways  or  Means  in  or  about  the  Execution  of  tiie 
Will,  either  out  of  the  personal  Estate,  or  the  Mmiiei 
raised  from  the  real  Estate. 


In  Stephenson  v.  Heathcote  (c),  the  Words  were  *'  In 
Trust,  by  Sale  of  so  much  or  such  Parts  of  the  said 
Premises  as  should  be  sufficient  to  raise  Money  to  pay 
all  Debts  and  Funeral  Expenses.''  But  there,  the  Gift 
was  not,  as  here,  of  the  personal  Estate,  but  of  all 
the  Residue  of  his  personal  Estate  whatsoever  to  his 
Wife  for  ever,  whom  he  appointed  his  sole  Executrix. 

In  Jnchiquin  v.  (yBrien(d),  the  Trustees  were  direct- 
ed to  sell  a  competent  part  of  the  Premises  in  the  first 
place,  to  pay  off  all  his  Debts  and  Legacies.  But 
there  the  Testator  directed  that  the  Residue  q{ 
the  Produce  of  the  real  Estate  should  be  accounted 
personal  Estate,  and  gave  all  the  Residue  of  his  per- 
sonal Estate,  after  Payment  of  his  Debts  and  Legacies, 
to  Lord  (yBrien. 

In  Taitt  v.  Lard  Northmch  (e),  the  Trustees  were 
empowered  to  raise  by  Sale,  or  Mortgage  of  the  real 


(c)  Cited  in  Bootie  v.  6/im- 
dellf  1  Mer.  193. 


{d)  Ambl.  33. 
(0  4  Ves.816. 


CASES    IN    CHANCERY. 

Estate^  so  mnch  Money  as  should  be  requisite  to  pay 
and  discharge  all  such  Debts  as  the  Testator  should 
owe  at  his  Death.  But  there  also,  there  was  no 
other  Gift  of  the  personal  Estate  than  a  general  Gift 
of  ail  the  rest.  Residue,  and  Remainder  of  his  personal 
Estate  to  his  two  Sisters. 


Grexhb 

V, 

Grkbnb. 


In  Waifon  ▼.  Brickwood(f),  the  Residue  of  the  Per- 
Mmal  Estate  was  given  by  the  Will  expressly,  after  the 
Payment  of  Debts,  Funeral  Expenses,  and  Legacies. 
The  Testator,  by  a  Codicil,  which  in  no  manner 
toached  the  personal  Estate,  authorised  his  Trustees, 
in  order  to  raise  Money  for  the  Payment  of  all  and 
aingular  his  Debts  and  Legacies,  to  mortgage  a  com- 
petent Part  of  the  Freehold  Estate.  It  was  held,  that 
the  personal  Estate,  being  expressly  given  by  the  Will, 
lifter  Payment  of  all  Debts  and  Legacies,  the  Testator 
oould  only  mean  by  his  Codicil  to  create  an  auxiliary 
Fund. 

The  present  Decision  is,  therefore,  as  I  believe,  to 
\je  reconciled  with  every  Authority.  It  will  be  found 
^o  be  supported  in  Principle  by  the  Case  of  Burton  v. 
Jinowkanig),  before  Lord  AlvanUy,  and  to  be  a  much 
etionger  Case  for  exemption ;  and  also  by  the  Case  of 
JKynoiton  ▼.  Kynaston,  before  Lord  Bathurst,  which  is 
^ted  in  the  Case  of  Ancaster  v.  Mayer. 


(/)  9  Ves.  447. 


ig)  3  Ves.  107, 
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]3iQ^  The  Decree  was  as  follows  :  ''  Declare  that  the  real 

' ^ '      Estate  of  the  Testator  is  liable  in  the  first  place  to 

Greene        p^^y  hjg  Debts  and  Funeral  Expenses,  and  the  Charges 

Grbbnb.  ^^  pro^^g  ^^  Willy  in  exoneration  of  his  personal 
Estate ;  and  that  the  Produce  which  arose  by  the  Sale 
of  the  real  Estate  of  the  Testator,  situate  in  the  City  of 
London,  contracted  to  be  sold  by  him  in  his  life-time, 
constituted  part  of  the  Residue  of  his  personal  Estate; 
and  that  the  Defendant,  Grace  Greene,  is  entitled  to  the 
Rents  and  Profits  of  the  Testator's  real  Estates,  during 
her  Life,  until  the  Sale  thereof.  And  the  Plaintifia,  by 
their  Counsel,  waving  the  rest  of  the  Prayer  of  their 
Bill,  It  is  Ordered,  that  all  Parties  be  paid  their  Costa 
of  this  Suit,  to  be  taxed,"  8cc. 
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"Between  SARAH  BEESTON  -        -        -    Plaintiin 

And, 

niEDERICK  BOOTH,  HORATIO  LEGGATT, 
ROBERT  GARSTIN  LONGMORE,  otherwise 
ROBERT  LONGMORE  GARSTIN,  CORDELIA 
GARSTIN,  WILLIAM  HAY,  and  MARY  his 
Wife,  (when  they  the  said  ROBERT  GARSTIN 
LONGMORE.  otherwise  ROBERT  LONGMORE 
GARSTIN,  CORDELIA  GARSTIN,  WILLIAM 
HAY,  and  MARY  his  Wife,  shall  respectively  come 
within  the  Jurisdiction,  and  be  amenable  to  the 
Process  of  the  Court,)  and  JOHN  BRADSTREET 
GARSTIN,  and  MARY,  his  Wife,  when  she,  the  said 
MARY,  shall  come  within  the  Jurisdiction  of  the 
Court  ----.---    Defendants. 

-g^  sotb  March. 

Robert  GARSTIN,  by  his  WiU,  bequeathed  to       The  Testator 

the  Defendants,  Frederick  Booth,  and  Horatio  Legatt,  all  directs  his  Ex- 
^is  Leasehold  Estates,  and  also  all  his  Monies,  Secu-  ^cutors  and 
rities  for  Money,  and  all  and  every  his  Goods,  Chattels,  ^'^^^^jfl^ 
Stocks,  Furniture,  Plate,  Horses,  Cattle,  and  personal  ^^,  andFune 
Estate  whatsoever  and  wheresoever,  to  hold  to  the  said  ^^  Expenses^  in 
f'^tderick  Booth,  and  Horatio  Legatt,  their  Executors,  the  next  place  to 
Administrators,  and   Assigns,  upon  Trust,  that   they  p^y  ^^ree  pecu- 
^^  the  Survivor  of  them,  his  Executors  and  Admi-  ^»«ry  Legacies 

*^i«trators,  did  and  should,  immediately  after  his  De-  ^^    / 

_  -  ,  .,,.,/.„,  ^^  ^^^^  ^^d  set 

'^easc,  or  as  soon  after  as  they  might  think  fit,  sell  and        ^^  three  other 

^spose  of,  and  convert  into  Money,  all  his  said  Lease-  Legacies.  Ther 
hold  Estates,  and  all  such  Parts  of  his  personal  Estate  is  no  priority 

between  the  txvo 
sets  of  Legatees f  but  in  case  of  dejiciency  of  assets  each  ni^st  abate  equally. 
Vol.  IV.  M 
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and  Effects  as  should  not  consist  of  ready  Money ;  and 
also  collect  and  get  in  all  Debts  then  owing  to  him  on 
Mortgage,  Bond,  simple  Contract,  or  otherwise,  and 
did  and  should,  in  the  first  place,  pay,  satisfy,  and 
dischai^e  aD  Debts,  Sum  and  Sums  of  Money,  due  and 
owing  by  him  at  his  Death,  and  his  Funeral  and  Testar* 
mentary  Expenses,  and  all  other  Costs,  Charges,  Out- 
goings and  Disbursements,  in  respect  of  the  said 
Leasehold  Estates,  and  attending  the  Execution  of  the 
Trusts  of  his  said  Will ;  and  in  the  next  place,  pay  to 
Plaintiff  the  Sum  of  1,500/.  and  to  the  said  Frederid^ 
Booth,  or  otherwise,  to  permit  and  suffer  him  to  retain 
and  take  the  Sum  of  500/.  and  to  the  said  Horatio 
Leggatt,  or  otherwise  permit  him  to  retain  and  take  the 
Sum  of  200/. ;  and  that  Interest  should  be  paid  on  the 
said  several  Sums  of  1,500/.,  500/.  and  200/.  respect- 
ively, at  the  rate  otjive  Poimc/sj^er-Cent.  to  be  computed 
from  the  end  or  expiration  of  three  Months  next  after 
his  decease;  and  that  the  said  Trustee  or  Trustees 
should  afterwards  raise  and  set  apart  the  sevei'al  Sums 
of  2,000/.  6,000/.  and  2,000/.  to  beheld  by  the  Trustee 
or  Trustees  for  the  Time  being  of  his  said  Will,  upon 
the  Trusts  and  for  the  Purposes  therein  and  after  mep- 
tioned,  concerning  the  same  respectively ;  antl  after 
paying,  raising,  and  setting  apart  the  said  several  Debts* 
Legacies,  Sum  and  Sums  of  Money,  and  other  Encum- 
brances charged,  or  the  Money,  Rents,  and  Profits  to 
arise,  be  collected  and  received  as  aforesaid,  to  stand 
imd  be  possessed  of  the  Residue  and  Surplus  thereof 
which  should  remdn  after  answering  the  purposes 
aforesaid,  aud  also  of  such  Legacies  which  might 
become  lapsed,  and  not  thereby  otherwise  4)rovided  for, 
upon  Trust,  in  case  the  same  Residue  or  Surplus,  and 
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l&psed  Legacies,  should  not  exceed  the  Sum  of  i^oo/* 
then  upon  Trust,  for  his  Brother,  Chichester  Fortescue 
Gitntm,  (now  deceased,)  absolutely ;  and  if  the  same 
should  exceed  that  Sum,  and  not  exceed  the  Sum  of 
I  ^oo  /.,  then  upon  Trust,  to  pay  thereout  the  Sum  of 
i»ooo/.  sterling  to  his  said  Brother,  Chichester  Fortescue 
Garstin,  and  the  remainder  to  Plaintiff;  but  in  case 
the  Residue  or  Surplus  of  the  Money  to  arise,  be  col- 
lected and  received  as  aforesaid,  and  such  last-men- 
tioned lapsed  Legacies  should  exceed  the  Sum  of  i  ,500  /• 
then,  that  the  Trustee  or  Trustees  should,  by  and  out 
of  such  Excess,  See  after  answering  and  paying  the  said 
bstiuentioned  Sums  of   1,000/.  to  his  said  Brother, 
and  500  /.  to  Plaintiff,  pay  to  her  one  further  like  Sum 
of  500/.  to  his  reputed  Son,  Defendant,  Robert  Garstin 
Isi^more,  otherwise  Robert  Longmore  Garstin,  the  sum 
of  1,000 /.  sterling,  and  to  each  of  Testator's  three  Grand- 
dukben.  Defendants,  Robert  Garstin,  Cordelia  Garstin, 
ttd  Mary  Hay,  late  Mary  Garstin,  Spinster,  the  like 
Snmof  1,000/.,  and  the  Residue  (if  any)  to  his  said 
Grandson,  Robert  Garstin,  absolutely ;  tod  in  case  such 
Bzcess  as  last  mentioned  should  not  be  competent  to  pay 
ttid  satisfy  the  whole  d  the  said  several  last-mentioned 
iegades  of  500/.  1,000/.  1,000/.  1,000/.  and  1,000/. 
last  Aerrinbefore  directed  to  be  paid  to,  or  in  Trust  for 
Pkontiff,  his  said  reputed  Son,  and  his  said  Grand- 
diiUben,  then  Testator  directed  that  said  several  last- 
mentioned  Legatees  should  abate  respectively,  in  pro- 
portkm  to  such  their  said  respective  Legacies ;  and  the 
last-mentioned  Legacies  given  or  intended  for  each  and 
erery  of  them  his  said  reputed  Son,  and  his  said  Grand- 
diildren,  should  be  held  by  the  said  Trustee  or  Trustees, 
lor  the  time  being  of  his  Will,  in  Trust  for  his  said 
reputed    Son  and  Grandchildren  respectively,  to  be 
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vested  in  and  payable  to  him  or  her  respectively  in 
same  manner,  and  upon    the  same  Conting^ency,  aacJ 
under  or  subject  to  the  same  or  the  like  Powers,  Pro- 
visions,  and  Limitations  over,  as  are  therein  and  here- 
inafter expressed  and  declared  concerning,  as  to  hii 
said  reputed  Son,  the  Legacy  or  Sum  of  2,000/.  there- 
inafter by  his  Will  provided  for  him ;  and  as  to  each  of 
his  said  Grandchildren,  his  and  her  respective  Share 
and  Interest  of  and  in  the  said  Sum  of  5,000/.  theran- 
after  by  his  Will  provided  for  them,  and  that  the  said 
several  Sums  of  2,000/.  6,000/.  and  2,000/.  therein- 
before directed  to  be  raised  and  set  apart  as  themn 
mentioned,  were  so  directed  to  be  raised  and  set  apart, 
upon  Trust,  that  the  said  Trustee  or  Trustees  for  the 
time  being  of  his  Will,  did  and  should,  from  time  to 
time,  during  the  continuance  of  the  Trust  of  his  Will, 
and  h)  his  or  their    Discretion,  and   of  his  and  their 
proper  authority,  lay  out  and  invest  at  Interest,  each 
and  every  of  the  said  last-mentioned  Trust  Monies 
thereof  separately  and  distinct  from  the  other  or  others 
in  or  upon  any  of  the  Stocks  or  Funds  of  Crreat  Britau^ 
or  upon  real  Securities  in  England^  and  also  did  and 
should,  from  time  to  time,  alter,  vary,  and  charge  tke 
Securities  in  or  upon  which  the   said  Trust   Monies 
should  from  time  be  respectively  invested,  either  as 
occasion    should    require,  or  as  the  said  Trustee  or 
Trustees  should  think  fit,  and  stand  and  be  possessed 
of  the  said  several  last-mentioned  Trust  Monies,  and  - 
the  Stocks,  Funds,  and  Securities,  Interest,  Income,^ 
and   Dividends  thereof,  upon  the  Trust,  and  for  the:^ 
Ends,  Intents,  and   Purposes  therein  and  hereinafteiS 
expressed  and  declared  concerning  the  same  (that  is  tc0 
say)  as  to  one  of  the  said  Trust  Monies,  or  Sums  0^ 
2,000/.  and  the   Stocks,  Funds  and  Securities  in  qtm 
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iljpbn  which  the  same  should,  from  time  to  time,  be 
invested  upon  Trust,  that  said  Trustee  or  Trustees  for 
the  time  being  of  his  Will,  did  and  should  pay  into  the 
proper  Hands  of  Defendant,  Mary  Garstin,  to  and  fo^ 
her  own  particular  Use,  separate  and  apart  from  and 
exclusive  of  her  then  present  Husband,  and  so  and  in 
such  manner  that  the  same  might  not  be  under  his 
control,  or  subject  or  liable  to  his  Debts,  Contract, 
Forfeiture,  or  Engagement,  the  Dividends,  Interest,  and 
Income  of  his  said  last-mentioned  Trust  Money,  or  Sum 
of  2»ooo2.  and  the  Stocks,  Funds  and  Securities  thereof, 
.  which  should  become  due  during  her  Life-time;  and 
the  said  Testator  declared,  that  Receipts  of  said  Mary 
Gar$tin  might  be  good  and  sufficient  discharges  for  the 
Money    which    should   thereby    be  expressed   to   be 
leceiTed ;  and  that  the  said  Mary  Garstin  should  not 
nor  might  anticipate,  charge,  or  assign  aU  or  any  part 
of  the  said  Dividends,  Interest  and  Income,  before  the 
same  should  become  due  and  payable,  and  as  to,  for, 
and   concerning   the   said  Trust-Money,  or   Sum   of 
6,000/.,  and  also  from  and  after  the  Decease  of  said 
Mary   Garstin,  as  to  the   said  last-mentioned  Trust- 
Money,  or  Sum  of  2,cK)o/«,  and  the  Stocks,  Funds,  and 
Securities  in  or  upon  which  the  said   several  Trust- 
Monies  of  6,000 /•  and  2,000/.  should  be  invested  upon 
Trust,  that  the  said  Trustee  or  Trustees  for  the  time 
being  did  and  should  assign  and  transfer  the  said  Sum 
of  dJbooL  the  Stocks,  Funds,  and  Securities,  and  the 
Interest,  Dividends,  and  Income,  which  after  the  de- 
cease of  the  said  Testator  should  become  due  thereon, 
and  also  after  the  Decease  of  the  said  last-mentioned 
Mary  Garstin,  the  said  Sum  of  2,000/.  and  the  Stocks, 
Funds,  and  Securities  thereof,  and  the  Interest,  Income, 
and  Dividends,  which  should  after  the  Decca  se  o  said 
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Marjf  Garstin,  become  due  thereon  unto  such  of 
(Testator's)  Grandchildren,    Robert  Garstin,   Cardelum: 
Garstin,  and  Mary  Garstiu,  as  should  be  living  at  his^ 
Decease,  in  manner  therein  mentioned,  the  Teetator 
appointed  said  Frederick  Booth  and  Horatio  Leggaii, 
joint  Executors  of  his  Will. 

The  Assets  of  the  Testator,  after  the  Payment  of  his 
Debts  and  Funeral  Expenses,  did  not  amount  to  more 
than  8,000/.;  and  the  Question  was.  Whether  the 
Plaintiff  was  entitled  to  receive  the  first  Legacy  of 
I9500/.  without  any  Abatement? 

Mr.  Bell,  and  Mr.  Roupell,  for  the  Plaintiff;  and  Sir 
A.  Pigott,  and  Mr.  Cross,  for  the  Defendants,  the  Ex- 
ecutors, who  were  interested  in  the  same  Question,  in 
regard  to  their  Legacies.   . 

This  is  a  Question  of  Intention.  It  is  clear,  finom  the 
language  of  the  Will,  that  the  Legacies  of  1,500/.  500/. 
and  200  /.  were  not  intended  to  abate  on  a  deficiency 
in  Assets.  The  Testator  gives  all  his  personal  Estate 
to  his  Executors,  "  in  the  first  place,  to  pay  Debts  and 
Funeral  and  Testamentary  Expenses,  and,  in  the  next 
place,  to  pay  to  the  Plaintiff  1,500/.,  Booth  500/.,  and 
Leggatt  200/.,"  and  then  directs,  ''that  Interest  be 
paid  on  the  said  several  Sxmis  of  1,500/.  500/.,  and 
200/.  respectively,  at  the  Rate  of  five-per-Cent.  to  be 
computed  from  the  end  or  expiration  of  three  Months 
next  after  my  Decease :"  and  then  the  Testator  says, 
*'  and  my  Will  is,  that  the  said  Trustees  do  and  shall 
afterwards  raise  and  set  apart  the  several  Sums 
of  2,000/.,  6,000 /•  and  2,000/.  upon  the  Trusts  herein* 
after  mentioned." 
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It  appears  from  the  Will,  that  the  Plaintiff  was  in. 
tended  to  take  her  Legacy  of  i^oo/.  with  five-per- 
Cent.  Interest,  without  being  subject  to  Abatement ; 
the  Wolds,  "  in  the  first  placed  *'  in  the  next  place,**  and 
•*  qftenoards*^  in  the  Gift  of  the  Testator's  Property,  and 
the  Provision  for  Interest  upon  the  L^acy  of  1,500/. 
at  five-per-Cent.,  and. the  subsequent  parts  of  the  Will, 
in  which,  if  the  Property  be  sufficient,  she  gives  the 
Plaintiff  a  second  Legacy  without  Interest,  and  not 
subject  to  abatement,  and  afterwards,  a  third  Legacy, 
expressly  subject  to  abatement,  afford  altogether  suffi- 
cient proof  of  the  Testator's  intention  that  the  first 
I^egacy  of  1,500/.  should  not  be  subject  to  abatement, 
m  case  of  a  deficiency  of  Assets.  The  Legacy  to  the 
Plaintiff  and  the  Executors  were  first  to  be  paid,  and 
then  the  other  Legacies,  just  as  if  the  Testator  had 
said,  and  after  the  payment  of  the  Plaintiff's  and 
Executors  Legacy,  the  Residue  to  be  paid  to  such  and 
•nch  Legatees.     Page  v.  Leapingwell  (a). 
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Mr.  Wetherell,  and  Mr.  Haslewood,  for  the  Defendants, 
interested  in  contending  that  the  Plaintiff's  Legacy  was 
imble  to  Abatement. 

There  is  nothing  in  this  Will  expressive  of  a  clear 
intention  that  the  Plaintiff's  Legacy  of  1,500/.  was  to 
he  paid  before  the  other  Legacies,  and  not  be  subject 
to  abatement  in  a  case  of  a  deficiency  of  Assets.  When 
Legacies  are  given  sttccessive,  it  does  not  therefore  fol- 
low they  are  to  be  paid  in  succession.  In  Broume  v. 
Attm{b),  it  was  held,  that  a  Legacy  to  be  paid  '*in 


(a)  18  Ves.463. 
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the  first  place,'*  was  subject  to  abatement.    In  Lewirf 
V,  Lewin  (c).  Lord  Hardwicke  observes,  "  If  the  Tes- 
tator says/'  *  Imprimis,*  "  or,  in  the  first  place,  I  give 
such  a  Legacy,  that  amounts  only  to  the  order  in  which 
he  expresses  his  Gifts  in  the  Will ;  to  nothing  more.'^ 
In  Blower  v.  Morrett  (d)  Lord  Hardwicke  says,  *'  Cases 
of  this  kind,  of  a  Claim  by  pecuniary  Legatees  of  a 
priority  of  Satisfaction,  so  as  not  to  abate  in  proportioa 
with  others,  seldom  come  before  the  Court,  and  there 
are  fewer  in  which  the  Court  has  given  way  to  Claims 
of  that  kind;  there   must  be,   therefore,  very  strong 
Words  to  induce  the  Court  to  give  way  to  it.'' 


The  Vice-Chancellor  : — 

Unless  a  contrary  intent  appear  upon  the  WiU,  it 
must  be  presumed  that  a  Testator  considers  that  he 
has  Property  sufficient  to  answer  all  his  Legacies ;  and 
that  he  has  an  equal  intention  that  all  should  be 
equally  paid.  This  presumption  of  Equality  is  not  to 
be  repelled  by  ambiguous  expressions,  but  must  pre- 
vail, unless  there  be  clear  intent  to  the  contrary. 

The  expressions,  ''In  the  first  place,  I  give  to  A, 
then  to  B,  then  to  C,"  are  not  Evidence  of  such 
intent,  for  they  mark  cmly  the  order  in  which  it 
occurred  to  the  Testator  to  name  the  Objects  of  his 
Bounty. 

A  Gift  to  A,  payable  at  one  Month  after  my  deceascy 
to  B.  at  six  Months,  and  to  C.  at  twelve  Months,  are 
not  Evidence  of  such  Intent ;  for,  although  to  be  paid 


(c)a  Ve6.4i5. 


(rf)  3  Vcs.  4«o. 
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ti   different   times,  the  presumed  intention  remains 
that  they  are  all  equally  to  be  paid  at  those  times. 

The  expressions,  "  In  the  first  place,  I  direct  that 
my  Executors  shall  pay  to  A.  then  to  B.  then  to  C." 
are  not  Evidence  of  such  Intent,  for  they  mark  only 
the  order  in  which  it  Occurs  to  the  Testator  to  give  the 
Directions  to  his  Executors. 

The  expressions,  ''  I  direct  that  my  Executors  shall, 
in  the  first  place,  pay  to  A.,  in  the  next  place,  to  B., 
then  to  C.,^  are  not  Evidence  of  such  Intent,  because 
they  do  not  necessarily  import  more  than  the  order  of 
Payment;  that  A,  shall  be  paid  by  my  Executors  in  the 
first  place,  or  out  of  the  first  Monies  which  they  have 
applicable  to  the  Payment  of  Legacies;  B.  in  the  next 
^lace,  or  next  in  order;  and  then,  or  next  in  order,  C; 
and  these  expressions  are  therefore  consistent  with  the 
presumed  intention  that  all  shall  be  equally  paid  in 
their  order. 

The  priority  claimed  by  the  three  Legatees  in  the 
present  Case  rests  only  upon  expressions  similar  to 
these :  '*  In  the  next  place,''  that  is,  first  in  order,  or 
out  of  the  first  Monies,  the  Executors  are  to  pay  the 
Debts  and  Expenses.  In  the  next  place,  or  next  in 
order,  the  Executors  are  to  pay  the  three  Legacies 
of  1,500/.  500/.  and  200/.;  and  afterwards,  or  next 
in  order,  the  Executors  are  to  raise  or  set  apart  the 
three  Sums  of  2,000/.  6,000/.  and  2,000/.  The  dis- 
tinction which  I  was  at  first  disposed  to  take  upon 
the  word,  "  afterwards,''  is  too  thin  for  practical  Use, 
afterwards,  here,  is  next  in  order;  in  the  next  place. 

Between  these  two  sorts  of  Legacies  therefore,  I  find 
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in  this  Will  the  declared  Intention  of  the  Testator,  that 
the  three  first-named  Legacies  are  to  be  paid  first  ia 
order ;  first  in  time ;  or  out  of  the  first  Monies ;  but  I 
find  nothing  to  repel  the  presumption,  that  the  Testator 
considered  he  had  Property  sufficient  to  pay  all  these 
Legacies,  and  had  the  same  equal  intention  that  all 
should  be  equally  paid  in  their  order. 

It  is  hardly  worth  remarking,  that  thepe  are  subse^ 
quent  expressions  in  the  residuary  Clause  of  this  Will, 
which  manifest  that  the  Testator  considered  that  his 
Property  was  fully  equal  to  both  Sets  of  Legacies ;  and 
that  the  three  first  Legacies  are,  in  point  of  fact«  made 
expressly  payable,  first,  in  order  of  Time,  being  payable 
at  the  end  of  three  Months,  whereas  the  other  three 
Legacies  are  not  payable  till  the  end  of  the  Year.  I  lay 
no  stress  upon  these  circumstances. 

My  Opinion  is,  that  this  Testator  has  expressed  no 
intention  in  this  Will  which  gives  to  the  three  first 
Legatees  a  claim  to  be  paid  in  full,  to  the  prejudice  of 
the  three  next  Legatees ;  and  that  the  Assets  being  de- 
ficient, these  two  sets  of  Legatees  must  abate  equally^ 

There  are  other  Legacies  given  in  this  Will,  but  they 
are  expressly  given  out  of  such  uncertain  Residue  or 
Surplus  as  shall  remain,  after  providing  for  the  Debts, 
Expenses,  and  two  first  sets  of  Legacies ;  and  the  in- 
tention of  the  Testator,  that  they  are  to  be  payable  only 
in  case  there  be  a  Surplus,  is  too  plain  to  admit  of 
Question. 
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1818. 
WHEELER  V.  MALINS.  ' . ' 

rp  24th  March. 

1  HE  Plaintiff  in  this  Suit  having  become  a  Bankrupt, 

,  On  Bankruptcy 

Mr.  Wetherell  on  behalf  of  the  Defendant,  moved,  that  ^fpiauuiff  Mo- 

the  Plaintiff  should  be  directed  to  make  his  Assignees  tionmay  he  made 

parties  to  the  Suit,  by  Bill  of  Revisor,  or  Supplemental  by  the  Defendant 

BiU,  within  a  Month,  or  otherwise,  that  the  Bill  should  thatthc  Plaint^ 

stand  dismissed,  with    Costs ;   and   he  cited    as   an  ^f^''^  ***  ^'" 

Authority  for  the  Motion,  Randall  v.  Mumford  (a).  •        ^  ^,  , 

The  Motion  was  made  on  Notice,  but  nobody  ap-  Bill,  or  that  Bill 

peared  for  the  Plaintiff  '^^  stand  dis^ 

mtssedtDtthout 

The  Vice-Chancellor: —  Costs. 

Take  an  Order,  that  if  a  Supplemental  Bill  is  not 
filed  within  a  Fortnight,  that  the  Plaintiff's  Bill  stand 
dismissed,  but  not  with  Costs.  The  mode  of  Pro- 
ceeding  in  this  Case  is  analogous  to  the  Case  where 
a  Plaintiff  obtains  an  Injunction  and  dies ;  in  which 
Case,  the  Defendant  may  move  that  the  Injunction 
be  dissolved,  unless  the  Representatives  of  the  deceased 
Plaintiff  revive  within  a  certain  time  (6). 

The  Lord  Chancellor,  according  to  one  of  the  re- 
ported Cases,  seems  to  entertain  an  opinion  that  it  would 
be  useful  in  this  Court  to  hold  that  Bankruptcy  abated 
the  Suit;  and  with  this  opinion  I  entirely  concur.  In 
principle,  the  Suit  is  abated,  for  the  Bankrupt  has  lost 
his  capacity  to  sue.  Where  a  Bankrupt's  Bill  is  dis- 
missed for  want  of  prosecution,  he  cannot  be  made  to 
pay  Costs ;  and  the  necessity  of  such  a  motion  as  the 
present  is  a  hardship  upon  a  defendant. 

(a)  18  Ves.  434.  and  see  HUl  v.  Hoare,  s  Cox, 

(fi)  Bramne  ▼•  Warner ,  be-  50.  Townshend  v.  L&voe,  1 
fore  Lord  Eidany  1 808.  M.  S. ;     Cox,  410. 
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Between 

ROBERT   TILLOTSON    (since    deceased),  anrf 
CHRISTOPHER  LISTER  -        -        -    Plaintiffs, 

and, 

JOHN  HARGREAVES,  and  others    -    Defendants: 

* 

And  between 

The  said  CHRISTOPHER  LISTER     •    -    Plaintiff, 

and, 

BERNARD    CROOK,  JOHN   BERESFORD,  and 
JAMES  KERSHAW,  Assignees  of  the   Defendant 


S4th  March. 

Motion  that 
Defendanti^ 
whose  title  in 
the  trust  funds 
was  in  question 
in  the  Cause, 
might  have  ad" 
vanced  to  them 
a  Sum  of  Money 
to  answer  the 
Expense  of  ex* 
ecuiing  a  Com^ 
mission  in  Ame* 
ricOf  refused. 


WILLIAM  CLEGG 


Defendants. 


Abraham  HARGRSAVES/m the  Pleadings  of 
this  Cause,  named  by  his  Will,  dated  November  1 799^ 
and  a  Codicil  thereto,  dated  30th  October  1801,  de- 
vised his  Estates  to  the  Plaintiff,  Robert  Tillotson,  (since 
deceased,)  and  Christopher  Lister,  in  Trust  for  the  second 
and  third  lawful  Sons  of  his  Brother  Christopher  Har^ 
greaves,  as  therein  particularly  mentioned. 

The  Plaintiffs,  for  the  purpose  of  carrying  the  Trusty 
of  the  Will  into  execution,  filed  their  Bill,  and  there!,^ 
prayed  that  the  Will  might  be  established,  and  the 
Trusts  thereof  performed,  and  that  the  usual  Accounts 
might  be  taken,  and  that  the  clear  Residue  of  the  Tes- 
tator's Estates  might  be  paid  to  the  Accountant-General, 
and  laid  out  for  the  Benefit  of  Defendants,  Abraham, 
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John,  and  Thomas,  the  Sons  of  Christopher  Hargreaves, 
or  such  Person  or  Persons  as  should  appear  to  be 
entitled  thereto. 
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R.  TiLLOTsoir 
and  another. 
The  Plaintiff,  Robert   Tillotson,  died,  and  the   De-  v. 

fendant.  fVilUam   Ckgg,   became  a  Bankrupt,   and  a  J.Hargreavm 
Bill   of   Revivor   and    Supplement  was  filed  against 
Bernard  Crook,  the  Executor  of  Robert  Tillotson,  and 
John  Beresford  and  James  Kershaw,  the  Assignees  of 
William  Clegg,  the  Bankrupt. 


and  others: 


By  the  Decree  in  this  Cause,  June  1812,  it  was 
referred  to  the  Master,  to  inquire  and  state  to  the 
Court,  whether  the  Defendant  Christopher  Hargreaves, 
{he  Brother  of  the  Testator  Abraham  Hargreaves, 
had  any  lawful  Children  living  at  the  Time  of  the 
Death  of  the  Testator;  and  in  case  he  should  find 
that  he  had,  then  that  the  Master  should  inquire,  and 
state  to  the  Court,  whether  any  of  such  Children  were 
since  dead,  and  when  they  so  died,  and  what  was 
their  respective  Age  or  Ages  of  them  so  dying.  In 
pursuance  of  the  Decree,  an  Advertisement  was  settled 
by  the  Master,  and  inserted  in  the  American  Papers, 
which  stated,  that  Christopher  Hargreaves  left  England 
some  time  previous  to  the  year  1 785,  and  went  to  South 
Carolina,  in  North  America,  where  he  settled,  and  is 
supposed  to  have  married  Priscilla  Ward,  by  whom  he 
had  three  Sons,  Abraham,  John,  and  Thomas  Hargreaves, 
who  were  living  in  the  year  1804,  with  their  said  Father 
in  Pendleton  district.  South  Carolina,  and  afterwards 
left  their  Father,  and  went  seven  himdred  Miles  to  the 
westward. 


And 
C«  Lister 

V. 

B.  Crook 
and  others* 


The  Defendant,  Christopher  Hargreaves,  having  made 


B.  TiLLOTSOH 

aadanotber, 

V. 

J.Haboreavb& 
and  othert : 

And 
C«  Lister 

I'. 
B.  Crook 
and  others. 
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an  Affidavit^  that  he,  some  time  previous  to  the  year 
1785,  left  England  for  Amenca\    and  that  he  inter- 
married with  a  Woman  named  Priscilla  Ward,  by  whom 
he   had  Issue  living,  the  Defendants  Abraham,  John, 
and  Thomas  Hargreaves,  and  that  they  were  still  living ; 
and  a  state  of  Facts  to  that  effect  was  left  at  the  Master's 
Office,  supported  by  the  Affidavits  of  several  Witnesses, 
in  such  manner,  that  the  Master  was  perfectly  satisfied 
as  to  their  Claim,  and  was  about  to  make  a  Report  in 
their    favour,    when   the  Solicitor  for  the  Defendants 
who  claimed  an  Interest   in  the   said  Estates,    under 
the  Will  of  the  said  Testator,  in  case  of  the  Deaths 
of  the  said  Abraham,  John,  and  Thomas  Hargreaves, 
requested    the   Master  to  grant  a  Certificate,   that  a 
Commission    to    examine  Witnesses   was    necessary; 
and  he  having  refused  to  grant  such  Certificate,   the 
SoUcitor  served  a  Notice  of  Motion,  that  the  several 
Affidavits  and  Testimonials  left  by  or  on  the  behalf 
of  the  Defendants,  Abraham,  John,  and  Thomas  Har- 
greaves, in  support  of  their  Claim  as  the  lawful  Issue 
of  the    said    Christopher    Hargreaves,  the  Testator's 
Brother,   in  the  Office  of  the  Master  might  be  sup- 
pressed ;  and  that  the  Inquiries  directed  by  the  Decree 
might  be  prosecuted,  not  by  Affidavit,  but  by  the  Ex- 
amination of  Witnesses  upon    Interrogatories,    either 
before   the   Master,  or  before  the  Examiner  or  Com- 
missioners in  the  Country,    or  beyond  the  Seas;  and 
that  the  Master  might  issue  his  Certificate  or  Certi- 
ficates for    a   Commission   or   Commissions  for  that 
purpose,  as  might  be  required  by  the  Solicitors  for  the 
Plaintiffs  or  the  Defendants,  for  the  purpose  of  pro- 
curing Evidence  thereon;  with   the  usual  Directions; 
and  on  the  hearing  of  this   Motion  before  the  Vice- 
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Chancellor,  who  thought  that  no  Consent  had  been 
given  to  proceed  on  Affidavits,  and  ordered  that  the 
Master  should  not  proceed  further  upon  the  inquiries 
directed  by  the  Decree  upon  the  Affidavits  already  made^ 
and  any  of  the  Parties  were  to  be  at  liberty  to  apply  to 
the  Court  for  a  Commission  or  Commissions  to  examine 
Witnesses  as  they  might  be  advised;  and  in  case  of 
the  Deaths  of  any  Persons  who  had  already  made 
Affidavits,  before  the  Examination  under  any  such 
Commission,  the  Parties  were  to  have  the  Benefit  of 
any  such  Affidavits,  saving  all  just  exceptions. 


i8ig. 

R.  TiLLOTSOK 

and  another^ 

J.Hargreavbs 
and  others: 

And 

C.   LiSTBR 

B.  Crook 
and  others. 


A  Motion  was  now  made  on  the  Behalf  of  the 
Defendants,  Abraham,  John,  and  Thomas  Hargreaves, 
that  they  might  be  at  liberty  to  sue  out  a  Commission 
or  Commissions  to  examine  Witnesses  in  the  States 
of  Georgia  and  South  Carolina,  in  the  United  States  of 
America,  returnable  without  delay;  and  that  the 
Plaintiffs,  Christopher  Lister,  and  the  Defendants,  Ber- 
nard  Crook,  or  one  of  them,  might  be  at  liberty  to 
retain  for  their  use  the  Sum  of  500  /.  in  their  Hands 
oat  of  the  Rents  and  Profits  of  the  Estates  in  the 
Pleadings  mentioned,  or  so  much  thereof  as  might  be 
necessary  to  pay  the  Expenses  of  executing  such 
Commission  or  Commissions. 

Mr.  Bell,  and  Mr.  Parker,  in  support  of  the  Motion, 
mentioned  a  late  Case  of  Cockerill  v.  Barber,  before  the 
Ix>rd  Chancellor,  where  a  Sum  of  1,500  /.  was  allowed 
to  be  retained  to  answer  the  Expense  of  executing  a 
Conmiission  abroad. 


Mr.  Home,  contra. 
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The  Vice-Chancellor  : — 

There  must  be  very  special  Circumstances  indeed  to 
warrant  an  advance  of  Money  for  the  purpose  of  feed- 
ing Litigation.  I  think  it  ought  not  to  be  done  in  this 
Case.  Take  your  Motion,  except  so  far  as  it  seeks  the 
retention  of  500  /. 


TANNER  V.  DEAN. 

24  March.      iN  this  Case,  an  Order   had  been  obtained   for  the 

Order  to  dis»  dismissal  of  the  Plaintiff's  Bill. 

miss  a  Bill^  not 

served  before  the      Afterwards,  and  before  any  Notice  was  given  to  the 

Bill  is  amended^  Plaintiff  of   the    Order   to  dismiss,   he  amended  the 

is  a  miUittff  and  -d-u 

it  is  not  neces' 

sary  to  move  to 

discharge  it.  "^^^  Vice-Chancellor  was  of  opinion,  (after  some 

time  taken  for  inquiry  into  the  Practice,)  that  the 
Amendment  of  the  Bill  was  regular,  no  notice  having 
been  previously  given  of  the  Order  to  dismiss;  and 
that  it  was  not  necessary  to  move  to  discharge  the 
Order  to  dismiss  (a). 

(a)  See  Youn^  v.  Smith,  ante,  196. 
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DICKINSON  and  others  v.  SMITH.  36th  March. 

J^'N  July  1816,  two  Sequestrators  named  in  a  Writ  of      Motion^  for 
Sciquestration,  took  possession  of  the  Defendant's  Farm,  poyfnent  of  a 
I-«uids  and  Premises,  and  of  some  growing  crops  of  ^«»»  »««««»*'*• 
C2cm,  Grass  and  other  Produce,  and  sold  the  same,  '^  .^r     ^ 
a.xid  on  the  17th  July  1817,  they  paid  the  Produce,  xuhes  out  of  a 
l/.  175.  6i2.  into  Court  Fund  in  Courts 

the  Produce  qf 
On  the  1 8th  August  1816,  before  the  Sale  of  the  Crops,  growing  Crops 
J.  notice  was  given  to  the  Sequestrators,  of  a  Claim  ?*  *  ■rorm,  pma 

W.  E.  Tomline,  to  the  amount  of  67/.  145.  3d.  due  .    ^  y\ 
^  .  .  torSfreftuedf 

K^'X)m  the  Defendant  in  respect  of  a  Composition  for  ^j^  Costs. 
I^ithes  in  respect  of  the  Lands  so  taken  possession  of 
the  Sequestrators. 


A  Motion  was  now  made,  supported  by  an  Affidavit 
the  foregoing  facts,  that  the  Accountant  General 
Ockight  be  ordered  to  pay,  out  of  the  Money  paid  into 
urt  by  the  Sequestrators,  to  Edward  Tomline  the 
of  the  Rectorial  Tithes  and  Composition,  the 
^\mi  of  67/.  14s.  3d.  for  the  Tithes  or  Composition 
lieu  thereof,  due  in  respect  of  the  Lands  taken  pos- 
ion  of  by  the  Sequestrators,  and  also  the  costs  of 
Application. 

Mr.  Owen  in  support  of  the  Motion. 

Mr.  Heald  and  Mr.  Cooper,  contra,  contended,  that 
only  a  Composition  was   claimed,   there  was  no 
*i«a  on  the  Land,  but  only  a  personal  demand  on  the 
Vol.  IV.  N 
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Tenant,  and  therefore  that  no  Claim  could  be  made 
on  the  Fund  in  Court,  produced  by  the  Sequestration. 

The  Vice-Chancellob  : — 

If  Tithes  had  been  due  in  respect  of  the  Produce 
of  the  Land  taken  possession  of  by  the  Sequestrators, 
this  Motion  would  have  been  correct,  for  the  Seques- 
trators would  not  be  justified  in  taking  the  Produce  of 
the  Land  without  paying  the  Tithe ;  but  here  there  is 
a  Composition  for  Tithe,  which  is  no  lien  oa  the 
Land,  but  only  a  personal  demand,  recorerable  as  such 
at  Law.  There  is  no  ground  for  the  Motion ;  it  must 
be  refused  with  Costs. 


i»6th  Mwch         ATTORNEY  GENERAL  v.  BURCH  and  others. 

Inforrnaiion  A  MOTION  had  been  niade,  as  of  course,  and  an 

against  several.  Order  made,  for  the  payment  of  Costs  to  a  Defendant, 

praytngretef  j^^    having  answered,   and   the    Information,    thoudi 
as  to  some  of  the  rc.lv.         v  •  i     r     r.- 

Defendants  and  P'^y^^S  J^^hef  as  to  others,  bemg  merely  for  Discovery 

a  Discffoery  only  ^  ^  ^°^- 
as  to  one.    That 

Mr.  Eagle  now  moved  to  discharge  that  Order,  as 
being  irregular. 


Defendant, 
on  anstoeringf 
moved,  as  of 
course,  and  ob- 
tained an  Order 


Mr,  Owen,  contra. 


for  his  Costs,  the 

Bill  being  said  to  be  only  for  discovery  against  him ;  but  such  Order  was, 
on  Motion,  discharged. 
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The  Vice-Chancellor  : — 

The  Order  must  be  discharged.  When  a  Bill  is 
merely  fcwr  a  Discovery,  a  Defendant,  on  putting  in  a 
sufficient  Answer,  may  move  for  his  Costs,  but  not 
where  the  Bill  prays  relief.  It  is  said  that  as  to  this 
Defendant,  the  Bill  is  merely  for  a 'Discovery,  and 
that  no  Relief  is  prayed  against  him ;  but  the  Court 
cannot  examine  the  Record  to  see  vtrhether  the  Plain- 
tiff may  not,  under  the  Prayer  of  general  relief,  be  en- 
titled to  some  relief  against  this  Defendant.  There  is 
no  instance  of  such  an  Application ;  and  this  Order 
'was  obtained  on  a  Motion  of  course. 


1819. 
Attorney 

Ge14£RAL 

V. 

BURCH 

and  others. 


Motion  granted. 


SMITH  V.  THOMPSON. 

JVLR.  Bell  moved  on  the  2i8t  to  set  aside  an  Attach- 
xnent  for  want  of  an  Answer,  with  Costs,  it  having 
iflsned  without  being  first  entered  in  the  Registrar's 
fiook.  The  Registrar  was  desired  to  see  how  the 
X^ractice  was  in  such  Cases,  and  the  Motion  stood 
over  for  that  purpose. 


a  1st  and  aind 
April. 

An  Attach- 
ment must  be  en* 
tered  in  the 
Registrar's  Book 
before  it  is 
issued* 


On  the  next  day,  the  22nd,  Mr.  Walker  the  Registrar 
stated,  that  the  Attachment  must  be  entered  in  the 
Megittrar^B  Book  before  it  is  issued,  and  thereupon  the 
Vice'Chahcellor  mstde  the  Order  as  prayed. 
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sand  April. 

The  Act  of 

the  47  Geo.  III. 

Sess.  2ndf 

ch,  74,  applies 

only  to  Persons 

whowereTraders 
at  the  time  of 

their  decease, 

and  not  to  Per, 

sons  who  have 

left  off  Trade 


HITCHON  and  another  v.  BENNETT  and  others. 

IHE  question  in  this  Cause  was,  whether  the  real 
Estate  of  James  Whittle,  deceased,  was  liable  to  the 
payment  of  his  Simple  Contract  Debts,  under  the 
47  Geo,  III.  Sess.  2.  ch.  74.  (a) 

By  an  Order  made  in  the  Cause,  26th  June  1818,  it 
was  referred  to  a  Master  to  inquire  whether  the  Tes- 


(a)  The  Words  of  the  Act 
are  ''  that  from  and  after  the 
before  they  died,    pegging  of  this  Act,  when  any 

Person  being,  at  the  time  of 
his  death,  a  Trader  within  the 
true  intent  and  meaning  of 
the  Laws  relating  to  Bank- 
rupts, shall  die  seised  of  or 
entitled  to  any  Estate  or  In- 
terest in  Lands,  Tenements, 
Hereditaments,  or  other  real 
Estate,  which  he  shall  not  by 
his  last  Will  have  charged 
with  or  devised,  subject  to  or 
for  the  payment  of  his  Debts, 
and  which  before  the  passing 
of  this  Act  would  have  been 
Assets  for  the  payment  of  his 
Debts  due  on  any  Security  in 
which  the  Heirs  were  bound, 
the  same  shall  be  Assets,  to 
be  administered  in  Courts  of 
Equity  for  the  payment  of  all 
the  just  Debts  of  such  Person, 
well  due  on  Simple  Con- 


tract as  on  Specialty;  and 
that  the  Heir  or  Heirs  at  Law, 
Devisee  or  Devisees  of  such 
Debtor,  shall  be  liable  to  all 
the  same  Suits  in  Equity  at 
the  Suit  of  any  of  the  Creditors 
of  such  Debtors,  whether  Cre- 
ditors by  Simple  Contract  or 
Specialty,  as  they  were  before 
the  passing  of  tin's  Act  liable 
to  at  the  Suit  of  Creditors  by 
Specialty,  in  which  the  Qeirs 
were  bound :  provided  always, 
that  in  the  Administration  of 
Assets  by  Courts  of  Equity, 
under  and  by  virtue  of  this 
Act,  allCreditors  by  Special^, 
in  which  the  Heirs  are  bound, 
shall  be  paid  the  full  amount 
of  the  Debts  due  to  them, 
before  any  of  the  Creditors  by 
Simple  Contract,  or  by  Spe- 
cialty, in  which  the  Heirs  are 
not  bound,  shall  be  paid  any 
part  of  their  demands." 
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tutor  James  Whittle  was^  at  the  time  of  hia  deatfi,  in- 
debted to  any  person,  and  whom,  in  respect  of  any 
Debt  contracted  by  him  during  the  time  he  was  in 
trade^  and  at  what  time  he  was  in  trade,  and  whether 
be  was,  at  the  time  such  Debt  or  Debts  was  or  were 
contracted,  a  Trader  within  the  true  intent  and  meaning 
of  tfie  Bankrupt  Law,  with  liberty  to  state  any  special 
circumstances. 


1819- 

HiTCHOir 
and  another 

V. 

Reitnett 
and  otheri^ 


The  Master  by  his  Report,  23d  March  1819,  found; 
that  the  Testator  Jam^s  Whittle,  previous  to  and  from  the 
Month  of  July  1789,  and  until  the  year  1794,  carried 
oil  the   Trade    of  Joiner,   Packing-Case    Maker,  and 
Builder^  and  was  during  the  whole   of  such  time  a* 
iVader  within  the   meaning   of  the   Bankrupt  Laws. 
That  the  Testator  in  his  Life-time  was  indebted  to  John 
Idine,  of,  &c.  in  the  Sum  of  400/.  the  greatest  part* 
wiiereof  was  for  a  Debt  contracted  during  the  time  the 
aaid  James  Whittle  carried  on  his  said  Trade  or  Busi- 
ness, t.  e.  between  the  Month  of  July   1 789  and  the 
beginniBg  of  the   year   1794,  which   Debt  was  con- 
tiacted  for  Work  and  Labour  performed  by  the  said 
Jfohn  Lane,  m  his  Life-time,  and  by  his  Servants,  for  the 
Ttetator  James  Whittle,  and  for  Materials  found  and 
imnrided  by  the  said  John  Lane,  in  his  Life-time,  for 
fbe  Testator  James  Whittle,  in  and  about  the  said  Work 
Wid  Labour : — ^That  the  said  John  Lane  died  on  the 
19th  April  1 796,  and  that  Letters  of  Administration  of  his 
Sstate  and'  E£fects  were,  on  the  4th  July  1 796,  granted' 
tiO=4lie  Plaintiffs  Lawrence  Kitchen,  Jokfi  Turner,  Joseph 
Marker,  and  John  Barlow: — ^That  John  Turner,  Joseph- 
Marker,  and  John  Barlow  having  died,  leaving  Lawrence 
Kitchen  surviving,  he,  as  the  surviving  AdministratoR^ 
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"^' 


of  JivAm  Lane,  deceased,  in  Hilary  Term  1802,  brought 
ai\  Aotiou  against  Wiiliam  Whittle  for  the  recovery  of 
ih^  IX'bt  of  40i»/.  and  on  the  12th  May  i8i3»  re- 
wwer^  Judgment  for  the  Sum  of  400/^  besides 
l9^/«  ic^;^.  for  his  Costs,  making  togethtf  the  Sum  of 
^^^.  i<>j^.  which  Judgment,  at  the  time  of  the  deidi 
of  the  Testator  James  Wkittle,  remained  whoOj  wni»rifr> 
Ikvi  aiKt  due  fiv>m  the  Estate  of  Whittle  to  the  Plaintiff 
LtMtVvmv  Ki6:iWM,  a5  the  personal  Representative  of  the 
««fed  J^jAm  Ldm.  And  the  Master  further  staled,  diat 
he  aul  iM  &fei  that  the  Testatxv  James  ffMdb  waa»at 
the  tuifeif  v4  hits  deaths  indebted  to  any  Penan 
vHh<c  IVot  vvaCTTiCted  by  him  during  the  tine  he 


.l^;%tr,   and  Mr. 

vvutvusW,  Uiat  as  the  Testator 
^)i^  >%iihm  the  Act,  though  he 
iuu<  K>i  his  dedith. 


Cvthe  FlaiBtifli^ 
ence  ;&TEaibs;ht 
not  a  TrwfafT  at  the 


Mr.  Beii^  Mr.  Uorfte,  and  Mr.  Parier, 


The  VuK-CHANCRi-LOR  :— 

Foiiu<iW>  b\  the  poocy  of  the  Law.  die 
oi  ik  d^\;«iScNl  Debioc  was^  not  sobiecc  oo  :ittt 
vjl'  Siiu{>Ie  Conuact  Debta^     This  .Aec,  waSL 
rtudii^  who  are  the  objects  of  the  Baakranc 
ahcrted  ih#  old  Lxw  in  the  ad»iiw^r%ti<;a  dc 
ha&  subjected  thdr  real  Estate  Up  fhe  P*ti 
Simple  Contract  Debti^  hat  m  th^  er^act^c  jaiL  rf 
Sutute  the  lan^oa^  »,  '*  Dkat  hrm  ax-d  arie 
ing  of  this  Act,  wh-^ti  any  f^riv>n  being  c:  z 
hi*  death  a  Itkd^  with.n  the  ime  intent  and 
the  Lawi  r^rbting  to  Bdnkropi*,  au^,''    The  law 


to 
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fore  remains  as  before  the  Statute,  unless  the  deceased 
was  a  Trader  at  the  time  of  Us  death.  The  Master  has 
found  that  this  Testator  had  discontinued  trading  from 
the  year  1 794,  being  two  years  previous  to  his  death,  and 
it  cannot  therefore  apply  to  his  Estate  the  Provisions 
of  this  Statute.  It  is  said  that  this  construction  will 
enable  a  Man,  labouring  under  a  mortal  disease,  to 
quit  his  Trade,  and  thus  exonerate  his  real  Estate.  In 
such  a  Case  it  would  be  difficult  to  avoid  an  imputation 
of  Frand  that  would  frustrate  his  purpose.  But  if  a 
Man  should  happen  to  die  the  day  after  he  has  hon&fide 
quitted  Trade,  this  Statute  does  not  apply  to  his 
Estate. 


HiTCHON 

and  another 

V, 

Bennett 
and  odiert« 


-SITWELL  V.  SITWELL. 

s8lh  Aprif. 

By  an  Order,  isth    February  1819,  it  was  ordered      Certain  Tim^ 
that  the  several  Trees  therein  mentioned,  standing  on     ^    '^^  ^'^Lf 
the  Plaintiflf 's  Estates,  should  be  sold  at  Ludlow,  in  the  ^^^.^^^  ^^^  ^^^ 
Ckmnty  of  Salop,  at  such  time  or  times,  and  under  and  ^^^  ^j^^  Purchase 
subject  to  such  Particulars  and  Conditions  of  Sale  as  Mmof  to  he  se- 
the  said  Master  should  approve.    And  it  was  ordered  cured  by  Recog' 
that  the  Money   to  be   paid   by   way  of  Deposits  at  «*«««<^w,  and 
tbe  time  of  sale,  and  the  subsequent  Instalments,  as  P'^V^  ^^^^' 
the  said  Master  shall   direct,  should  be  paid   to  the  ^    -^       .  , 
Receiver  of  the  Rents  and  Profits  of  the  said  Estates,  xhe  Purchaser^' 

being  desirous  of 
ps^ng  the  Purchase  Money  immediately^  on  being  allowed  a  discountf  an  Order- 
ootf  made  for  that  Purpose^  the  Defendants  consenting. 
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And  it  was  ordered  that  he  shotdd  pay  the  same,  the 
amount  thereof  to  be  verified  by  Affidavit^  into  the  • 
Bank,  with  the  privity  of  the  Accountant  General  (X 
this  Court,  to  be  there  placed  to  the   Credit  of  this 
Cause,  the  Account  of  Timber  Money,  subject  to  the 
further  Order  of  this  Court.    And  it  was  ordered  that 
the  said  Master  should  approve  of  a  proper  Recogni- 
zance to  be  entered  into  by  the  said  Purchasers  of  the 
said  Timber,  for  the  due  payment  of  the  said  Instahnents 
to  be  paid  by  them  for  the  Purchase  of  the  said  Trees, 
according  to  the  Conditions  of  the  said  Sale,  to  be 
approved  of  by  the  Master: — ^The  Sale  took  place  <m 
the  8th  Day  of  April  instant,  under  certain  Conditions, 
the  third  of  which  was,  as  follows  ;  "  the  Purchasers 
to  pay  down,  at  the  time  of  Sale,  a  Deposit  of  10  L  per 
cent,  on  the  whole  of  their  Purchase  Money,  to  the 
Receiver  in  the  said  Cause ;  and  to  pay  a  further  De- 
posit of  40  /•  per  Cent,  to  the  said  Receiver,  on  or  before 
the  2gth  Day  of  January  1 820 ;  and  the  Remainder  to 
the  said  Receiver  on  or  before  the  15th  day  of  Novem^ 
ber    following;  and   the    Purchasers  are  within  one 
calendar  Month  from  the  day  of  Sale  to  give  Seciuity, 
at  the  Expense  of  the  Vendors,  (to  be  approved  of  by 
the  said  Master,)  for  Payment  of  the  second  Instalment 
of  40  /.  per  Cent,  and  the  remaining  50  /.  per  Cent. ; 
and  in  the  mean  time  until  such  Security  shall  be 
given,  no  part  of  the  Timber  Trees,  Top  or  Bark,  shall 
be  removed. 

The  Trees  were  accordingly  put  up  to  Sale  on  the 
8th  April  181  g,  and  sold. 

The  Purchasers  now  moved,   that  they  might  be 
discharged  from  the  before-mentioned  third  Condition 
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of  Buch  Sale,   on   their   respectively   paying   to   the 
'Receiver  on  or  before  the  8th  May  next,  the  Remainder 
of  their  Purchase  Monies,  deducting  from  such  Pay- 
ment a  Discount  at  five-per-Cent.  from  the  said  day  of 
Payment  to  the  29th  January  next,  and  a  like  Discount 
on  a  Moiety  of  the  said  Purchase  Monies,  from  the 
sgth  January  to  the  15th  November  1820 ;  and  that  the 
Receiver  might  be  ordered  to  pay  such  Monies  (the 
Amount  to  be  verified  by  Affidavit)  into  the  Bank,  and 
that  the  same,  when  so  paid  in,  and  the  Accumulations, 
might  be  laid  out  in  the  Three-per-Cents* 
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SlTWELL 

V. 
SlTWELL. 


The  Motion  was  consented  to  by  the  Defendants. 


The  Vice-Chancellor  thought  the  Motion  was  advan- 
tageous to  the  Vendors,  and  made  the  Order,  as 
prayed. 
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1819. 


WOOD  V.  WILLIAMS. 
I8t  Maj.  ^ 

On  a  Bill  to  1  HIS  was  a  Bill  of  Foreclosure.  The  Mortgage  waf 
foreclose,  by  W.  stated  in  the  Bill  to  have  been  made  by  Demise  to  one 
it  appeared,  that  jf^j^  .  but  that  he  was  only  a  Trustee  for  the  Plaintiff, 

or  g^g^      ^jjo  advanced  the  Money,  and  that  Holt  had  executed 
was  made  to  H. 
who  was  a  Trus-  ^  I>eclarati9n  in  Writing,  whereby  he  declared,  that 

tee  for  W.  by       ^i^  Name  was  made  use  of  in  the  Mortgage«Deed  as  a 
whom  the  Mort-   Trustee  for  the  Plaintiff. 
gage"  Money  xoas 

advanced.   Held,      The    Defendant,    by  his    Answer,    amongst    other 

.«ii«    e    ijjjjjgg   insisted  that  Holt,  the  Trustee,  ought  to  have- 
a  Party  to  the       .       ^  '  ^  ,     '  .„  ^ 

g^^^  been  made  a  Party  to  the  Bui. 


On  the  coming  on  of  the  Cause,  this  Day,  the  Obj 
tion  for  want  of  Parties  was  urged  by  Mr.  Bell,  anA 
Mr.  Belt ;  and  opposed  by  Mr.  WetherelL 

The  Vice-Chancellor  : — 

It  is  necessary,  that  Holt,  the  Trustee,  should  be  s> 
Party  to  this  Suit,  for  it  is  his  Legal  Estate  which  » 
to  be  protected  by  the  Decree  of  Foreclosure,  and  h& 
is  a  necessaiy  Party  to  an  immediate  Re-conveyance,  if 
the  Defendant  should  redeem.  Let  the  Cause  stand 
over,  with  liberty  to  amend  by  adding  Parties,  the 
Plaintiff  paying  the  Costs  of  the  day. 
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BENCH  and  others  v.  BILES. 

6th  May. 

^OHN  HAMPTON,  by  his  Will,  gave  all  his  real      Bequest  to 
axid  personal  Estate  to  his  Wife  for  Life ;  and  after  her  Wi/e^  of  real  and 
deeease,   gave   various    Legacies,   and    all    the    Rest,  penonal  Estate 
Residue,  and  Remainder  of  his  real  and  personal  Estate,  f^^^f^\  ^^ 
gave,  devised,  and  bequeathed  to  his  two  Nephews,  ""M^er  decease, 

er  White,  and  William  Biles,  Share  and  Share  alike,-  r  j.      •    ^^'^ 
,      .  .  .       '  LegacteSj  and  a 

«ieir    Heurs,  Executors,    Administrators,  or   Assigns,  Devise  of  all  the 
for  ever.  Rat,  Residue, 

and  Remainder 
The  question  was,    whether   the    Legacies   were  a  rf  real  and  per* 

CHaige  upon  the  real  Estate  ?  '^^  ^^^'*'  ^ 

^      ^  Testator's 

Nephews.  Held 
On  the  part  of  the  Plaintiffs  the  Legatees,  Mr.  Heald  ^^  the  Legacies 

<ioiitended,   that    the  Legacies  were  a  Charge  on  the  were  a  Charge 

*^aJ  Estate,  and  cited  Aubrey  v.  Middleton  (a),  in  which  on  the  real 

c^fie,  the  Testator  gave  several  Legacies  and  Annuities,  Estate. 

to  be  paid  by  his  Executor,  and  then  devised  all  the 

Rest  and  Residue  of  his    Goods    and    Chattels,   and 

^Btate,  to  his  Nephew,  (who  was  his  Heir  at  Law,)  and 

appointed    him   Executor  of  his  Will.     Lord  Cowper 

^«ld  that  the  real  Estate,  on  a  deficiency  of  thp  personal 

^Btate,  was  chargeable  with  the  Debts  and  Annuities. 

On  hehalf  of  the  Defendants,  Mr.  Bell,  and  Mr. 
•*^omdeswell,  insisted  that,  the  real  Estate  was  not  ap- 
plicable in  Payment  of  the  Legacies;   and  they  cited 

(fi)  ^n.  Abr.  tit.  Charge  (D),  Cas.  15,  S.  C.  3  Eq.  Abr. 
<D7- 
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Kightly  y.  Rightly  {b\  in  which  it  was  held,  that  though 
in  the  case  of  Debts,  slight  Words  are  sufficient  to 
charge  the  real  Estate^  because  of  the  moral  obligation 
to  pay  Debts,  yet,  that  in  the  case  of  Legacies,  they 
being  purely  voluntarily,  a  manifest  Intention  must 
appear  to  create  a  Charge  on  Land  for  the  Benefit  of 
the  Legatees.  That,  in  this  Case,  there  was  no  such 
manifest  Intention. 


The  Vice-Chancellor  : — 

This  Case  appears  to  me  more  clear  for  the  Legatees 
than  that  of  Aubrey  v.  MiddUton.  It  is  truly  stated, 
that  Legacies  form  no  Charge  on  the  real  Estate  to 
affect  the  Heir  or  Devisee,  unless  the  Testator  has 
shown  a  manifest  intention  to  that  effect.  The  Testator 
here  gives  all  his  real  and  personal  Estate  to  his  Wife^ 
for  her  life,  blending  them  together  as  one  Fund  for  her 
use ;  after  her  death,  he  gives  certain  pecuniary  Lega- 
cies, and  then  the  Rest,  Residue,  and  Remainder  of  his 
real  and  personal  Estate,  to  his  Nephew.  He  plainly 
continues  after  her  death  to  treat  them  as  one  Fund^ 
the  Rest,  Residue,  and  Remainder  of  which,  after  pay- 
ment of  his  Legacies,  is  to  go  to  his  Nepbew.  The 
Decree  must  be  as  prayed. 


{b)  a  Ves.  jun.  328. 


CASES    IN    CHANCERY.  189 

1819. 


CALDECOTT  and  others  v.  CALDECOTT 

and  others. 

7th  May, 

By  the  Will  of  the  Testator,  the  Residue  of  his  per-  IFhere  mu 
8onal  Estate  was  given  to  two  of  the  Defendants^  the  directed  Divi- 
Executors,  in  Trust,  to  receive  the  Dividends,  Interest,  dendsto  be  paid 

and  annual  Produce,  as  the  same  should  become  due  ,  .>.     ^  ^   , 

Liije^  at  hadv^ 

and  payable,  unto  his  Nephew,  John  Caldecott,  for  and  ^  ^^  Michael^ 

daring  the  Term  of  his  natural  Life,  in  equal  Portions,  nuwday^  Money 

on  the  two  most  usual  Feasts,  or  Days  of  Payment,  in  the  toas  ordered  to  be 

year;  that  is  to  say,  Lady-day  and  Michaelmas-day,  and  ^^  ^^ ««  ^he 

after  his  decease,  in  Trust  for  other  purposes.  Tkree-per-Cents 

Reduced,  the 

Dividends  on 
A  Motion  was  now  made,  that  the  Defendants,  the  tf^f  stock  being 

Executors,  might  be  ordered,  within  a  Fortnight,  to  pay  payable  at  that 

into  the  Bank,  in  the  Name  of  the  Accountant-General,  time. 

to  the  credit  of  the  Cause,  the  Sum  of  2,000/.  admitted 

by  their  Answer  to  be  in  their  hands;   and  that  the 

same  might  be  laid  out  in  the  purchase  of  Bank  three 

per-Cents. ;  and  that  the  Dividends  might  be  paid  to  the 

Defendant  John  Caldecott,  during  his  life,  or  until  the 

further  Order  of  the  Court. 

Mr.  Temple,  contra,  objected,  that  if  the  Money  was 
laid  out  in  the  three-per-Cent.  Consols,  the  Dividends 
could  not  be  paid  at  Lady-day,  and  at  Michaelmas-day, 
as  they  would  be  received  in  January  and  July ;  but  if 
laid  out  in  the  Three-per-Cent.  Reduced,  they  might  be 
paid  at  the  time  directed  by  the  Testator. 


igo 
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^ V ' 

Caldecott 
and  others, 
t>. 

Caldbcott 
and  others. 


The  Vice-Chancellor:— 

As  the  Dividends  are  to  be  paid  to  the  Tena 
Life,  in  January  and  July,  the  Trusts  of  the 
cannot  conveniently  be  executed,  if  the  Money  i 
out  in  the  Three-per-Cent.  Consols ;  it  must,  thei 
be  laid  out  in  the  Three-per-Cent.  Reduced  Ann 
which  are  payable  in  January  and  July. 


Mr.  Croft,  the  Registrar,  on  being  consulted 
Lord  Thurhw  had  made  a  similar  Order. 
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NORBURY  V.  NORBURY. 

13th  May. 

C3N  the  coming  on  of  this  Cause,  for  further  direc-      Court  will  not 
tions,  Mr.  Bell  desired  that  a  Reference  might  be  made  <»'der a  Reference 

to    the  Master,  to  ascertain  whether  it  would  not  be  for  .  ,    ,' 

.-_,^-,__  ,  _,  ___  ..      tnqmrewhether 

tti.^  benefit  of  the  Infants,  that  a  Sum  of  Money  m  the  it-ajQ^i^ff^ 

El^cecutor's  Hands    should  be   laid    out  on   Mortgage,  ^j^^  Benefit  of 

U3L^tead  of  being  apphed  in  the  purchase  of  Three-per-  Infants^  that 

CJ^nt.  Consols.,  as  the  Interest  on  the  Mortgage  would  Money  in  Ex- 

e:ac:ceed  the  Dividends  of  the  Money  if  laid  out  in  the  ^^0^**  ^onds 

TT^^  r«     i.  shouldbe  laid  out 

>-  l:^ree-per-Cents.  ,_ 

■^  on  Mortgage ; 

the  course  of  the 
The   Vice-Chancellor  said,  he  did  not  recollect  that  Court  being  to 

*^xch  Permission  had  ever  been  given  unless  under  very  order  it  to  be 

special  circumstances,  as  where  there  was  a  Mortgage  l^^^ «» ^^ 

^^^  Charge  on  the  Infant's  Estate,  it  being  the  constant  '^^^^'f^^Cent. 

^^urse  of  the  Court  to  order  the  Money  to  be  laid  out 

^  the  Three-per-Cents ;  but  he  permitted  Mr.  Bell  to 

Mention  the  matter  again^  if  he  should  find  any  Au- 

^l^ority. 

On  this  day,  Mr.  Bell  mentioned  the  case  of  Poore  37th  May. 
^»  Hawker,  5th  August  1816,  in  which  the  late  Master 
Hf  the  Rolls  directed  a  Reference,  to  see  whether  it  was 
^or  the  benefit  of  the  Infant,  to  lay  out  a  Sum  of 
^0,000 /.  Three-per-Cents.  and  17,000/.  Three-per-Cents. 
^^uced,  or  any  part  thereof,  on  real  Security. 
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The  Vice-Chancellor: — 

I  am  surprised  that  any  such  Order  should  have  been 
made*  There  must  have  been  something  very  special 
in  that  Case.  If  I  were  to  order  this  Reference,  it 
would  be  equally  right  in  every  Case  to  inquire  what 
mode  of  Investment  would  be  most  beneficial  to  the 
Infant.  The  Court  adopts,  as  a  general  Rule,  that  the 
Investment  in  the  Three-per-Cent.  Consols  is  most 
beneficial  to  the  Suitors  of  the  Court ;  and  never  varies 
from  this  Rule  without  special  circumstances. 


Reference  refused. 


END     OF     PART    I. 
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GLEGG  V.  LEGH. 

Aisth  May. 
BILL  was  filed  in  the  Court  of  Exchequer  by  the      On  a  Bill  be- 

lirfendant  against  the  Plaintiff,  for  Tithes  ;  upon  which  ^^S  fi^  «»  ^*^ 

*ke  Defendant  filed  a  Cross  BiU  in  the  Court  of  CAon-  ^^^"^^ 

^^j  for  a  discoyery  of  the  Plaintiff's  Title  to  the  Tithes,  a-jl^  xj^  - 

^o  this  latter  Bill,  the  Defendant  put  in  an  Answer  as  Cross  BiU  in  the 

^  part  of  the  Bill,  and  a  Demurrer  as  to  the  rest,  and  Court  of  Chan* 

^^  Demurrer  came  on  now  to  be  argued.    The  inqui-  eery ^  for  a  dis^ 

^es  made  by  the  Cross  Bill,  which  were  demurred  to,  cooery  of  the 

*^  stated  in  the  Demurrer,  which  was  as  foUows :  PlainHffs  TiOe 

totheTitheSfOnd 

tohether  he  had 

not  conveyed  them  atoay  ;  and  on  Demurrer  it  xmu  held,  that  the  Defendant 

toas  not  entitled  to  a  Discovery  of  the  Plaintiff* s  Title  to  the  Tithes^  hut 

V)as  entitled  to  a  Discovery  vohether  he  had  conveyed  them  axoay. 

A  doubt  VMS  entertained  vohether  a  Cross  BiU  can  he  fled  here^  vohen  the 
Original  BiU  is  in  the  Court  of  Exchequer  ;  hut  the  Defendant  having  an» 
sftoeredpart  of  the  Bill,  toas  considered  as  precluded foom  raising  the  objection. 

Vol.  IV.  O 
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1819.  <' As  to  so  much  of  the  said  Bill  as  seeks  that  this 

Defendant  may  answer  and  set  forth,  whether  the  De- 
^  fendant  has  not  now,  or  had  not  lately,  or  at  some  and 

Legh.  what  times  or  time,  and  when  last,  and  when  in  parti- 

cular, in  his  Possession,  Custody  or  Power,  divers  or 
some  and  what  Conveyances  or  Conveyance,  Deeds  or 
Deed,  Instruments  or  Instrument,  Wills  or  Will,  or  Co- 
pies or  a  Copy  of  Wills  or  a  Will,  Papers  and  Writii^ 
or  Writing,  by  which  he  this  Def aidant j  or  the  Persons 
or  Person  for  the  time  being  seised  of  or  well  entitled 
to  the  said  Impropriate  Rectory  or  Parsonage  of  Prt$i' 
bury,  conveyed  or  meant  or  intended  to  convey  or  to 
pass  to  some  or  other  and  what  Person  or  Persons  all 
or  some  and  what  part  of  the  Tithes  of  Hay,  Clover  or 
other  Grasses,  of  and  in  the  said  Parish  of  Prestbyry 
and  the  titheable  places  thereof,  or  some  part  or  parts 
thereof,  or  some  Moduses  or  Modus,  in  compositioD, 
or  other  composition  for  the  last-mentioned  Tithes^  or 
for  some  and  which  of  them,  or  some  and  what  part  or 
parts  thereof,  and  particularly  the  Tithes  demanded  by 
the  said  Bill  of  Complaint,  or  some  and  what  part  or 
parts  thereof ;  or  whether  this  Defendant  does  not  knoWt 
or  believe  or  suspect,  or  has  not  some  and  what  reasoa 
to  know,  or  believe  or  suspect,  where  such  Conveyanoss 
or  Conveyance,  Deeds  or  Deed,  Instruments  or  Instro^ 
ment.  Wills  or  Will,  Copies  or  Copy  of  Wills  or  aWillf 
Papers,  Memorandums  and  Writings  or  Writing, 
some  and  which  of  them,  now  are  or  is,  or  lately  or 
some  time  and  when  in  particular  were  or  was,  or  ho^v^ 
otherwise : — Whether  this  Defendant  has  not  in  his  Pos- 
session or  Power  divers  or  some  and  what  Conveyance* 
or  Conveyance,  Deeds  or  a  Deed,  Instruments  or  a** 
Instrument,  Wills  or  Will,  Copies  of  Wills  or  of  a  WUh 
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Papers  and  Writings  or  Writing,  by  which  he  this  De-  1819. 

fendant^  or  some  and  which  of  those  Persons  through      ''        "" 
'whom  he  claims  to  be  seised  of  or  well  entitled  to  the         Glego 
said  Rectory  or   Parsonage,   claims   or  claim  to  be 
entitled  to  the  said  Rectory  or  Parsonage  Impropriate, 
smd  to  the  Tithes  demanded  by  his  said  Bill,  or  some 
Bod  which  of  them ;  or  whether  this  Defendant  does 
sot  know,  or  believe  or  suspect,  or  has  not  some  and 
what  reason  to  know,  or  believe  or  suspect,  where  or 
in  whose  Possession  or  Power  the  same,  or  some  and 
which,  of  them,  are  or  is,  or  lately  or  at  some  and  what 
time,  or  when  last  were  or  was ;    and  whether  by  such         ^ 
Conveyances  or  Conveyance,  Deeds  or  Deed,  Instru- 
nents  or  Instrument,  Wills  or  Will,  Copies  or  Copy  of 
or  a  Will,   Abstracts  or  Abstract,  Papers  and 
or  some  or  one  and  which  of  them  it  does 
not  appear : — ^Whether  it  is  not  the  truth,  that  the  Tithes 
demanded  by  this  Defendant  by  the  said  Bill,  for  the 
lAada  belonging  to  or  occupied  by  the  said  Plaintiff  in 
ike  Townships  of  Chelford,  Ramow,  Bosky ^  Old  With- 
ff^on,  and  Lower  Withington,  or  in  some  and  which  of 
them,  or  someandwhat  parts  or  part  of  such  Tithes,  were 
aot  purchased  by,  or  well  and  sufficiently  and  compe- 
tently conveyed  to  the  several  Persons  through  whom 
this  Defendant  derives  his  Title  to  the  said  Impropriate 
Bectory  or  Parsonage,  or  that  this  Defendant  is  uQt 
now  seised  of  or  well  entitled  to  the  said  Impropriate 
Bectoiy  or  Parsonage,   or  of  or   to   the  said  Tithes 
claimed  by  him  by  his  said  Bill,  or  of  or  to  some  and 
what  pait  thereof,  or  of  or  to  any  Modus  or  Composi- 
tion in  lieu  thereof,  or  of  or  to  some  and  what  part 
^tereof,  or  how  otherwise : — Whether  in  several  or  some 
oue  and  which  of  the  Deeds,  Writings  or  Instruments, 
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1819.  which  purport  to  be  Conveyances  or  Assurances  of  the 

Tithes  claimed  by  this  Defendant  in  the  said  Pariah  of 
Prestl^urj/,  or  some  part  thereof,  the  Tithes  claimed  by 

Legii.  ^^^®  Defendant  by  the  said  Bill,  or  some  and  what  part 
thereof,  are  not  mentioned,  or  are  not  conveyed  to  this 
Defendant  Richard  Legh,  or  to  the  Person  or  Peraonfl 
under  whom  he  claims  the  said  Impropriate  Rectory, 
or  how  otherwise: — Whether  the  said  Tithes  claimed 
by  the  said  Bill,  or  some  and  what  part  thereof,  are  not 
therein,  or  in  some  and  which  of  them  omitted,  or  re- 
served or  conveyed  to  some  other  Person  or  Persons 
than  this  Defendant,  or  the  Person  or  Persons  under 
whom  this  Defendant  claims  the  same,  or  how  other- 
wise:— That  this  defendant  may  set  forth  a  fall  and 
true  List  or  Schedule  of  all  and  every  the  said  several 
Conveyances  and  Conveyance,  Deeds  and  Deed,  In- 
struments and  Instrument,  Wills  and  Will,  Copies  and 
Copy  of  Wills  and  a  Will,  Abstracts  and  Abstract, 
Papers  and  Writings,  and  the  names  of  the  Parties 
thereto,  and  the  Dates  and  short  and  material  Contents 
thereof: — That  this  Defendant  may  set  forth  a  full  and 
true  account  or  description  and  particular  of  all  the 
Tithes  which  were  conveyed  and  passed,  or  which  were 
intended  to  be  conveyed  or  to  pass  by  each  of  such 
several  Deeds  or  Deed,  Instruments  or  Instrument, 
Wills  or  Will,  and  Writings  or  Writing,  in  the 'words 
and  figures  thereof;  and  in  which  of  such  Deeds  or 
Deed,  Instruments  or  Instrument,  Wills  or  Will,  and 
Writings  or  Writing,  the  Tithes  demanded  by  this  De- 
fendant by  the  said  Bill,  or  any  parts  or  part  of  such 
Tithes,  are  or  is  mentioned  or  comprised,  and  in  which 
of  them  such  Tithes  and  each  and  every  part  thereof,  ^^1 
or  some  and  what  parts  or  part  thereof,  are  or  is  not  ^^  -^ 
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mentioned  or  comprised,  or  are  or  is  omitted,  or  are  or  1819. 

is  reserved  or  conveyed  to  some  Person  or  Persons,  and 
whom  by  name : — ^Whether  this  Defendant  ought  not  to 
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v. 
set  forth  such  several  particulars;  and  if  not,  why  not : —         Legh. 

Whether  he  does  not,  and  why,  refuse  so  to  do  : — Whe- 
ther for  some  and  what  short  time  previous  to  the  6th 
day  of  August  1579,  or  at  some  other  and  what  time  Sir 
George  Calverley,  Knt.  George  Cotton,  Hugh  Chulmerly, 
Henry  Manwaringe,  John  Nat  hall,  Richard  Hurleston, 
and  Thomas  Legh,  one  of  the  Ancestors  of  this  De- 
fendant, or  some  and  which  of  them,  or  some  other 
and  what  Persons  were  not  seised  of  or  otherwise  well 
entitled  to  the  said  Impropriate  Rectory  or  Parsonage, 
in  Fee-simple  as  Joint-tenants,  or  how  otherwise;  or 
whether  the  said  Indenture  or  Instrument  in  the  said 
Bill  of  Complaint  mentioned  to  bear  date  the  6th  day 
of  August  1579,  or  some  other  and  what  Indenture  or 
Instrument  of  some  other  and  what  date,  was  not  duly 
made  and  executed  by  and  between  such  Parties^  and 
was  not  of  such  date,  purport  and  effect,  as  is  in  the  said 
Bill  of  Complaint  in  that  behalf  mentioned ;  or  was  not 
duly  made  and  executed  by  and  between  some  other 
and  what  Parties,  and  of  some  other  and  what  purport 
and  effect;  and  whether   the  said  last-mentioned  In- 
denture or  Instrument,  or  some  Copy  or  Abstract  thereof 
or  Extract  therefrom,  is  not  now  or  was  not  lately, 
and  when  last  in  the  Possession  or  Power  of  this  De- 
fendant;  and  that   this  Defendant  may  set  forth  so 
much  and  such  part  of  the  said  last-mentioned  Inden- 
ture or  Instrument  as  relates  to  the  Conveyance  of  the 
Tithes  of  the  said  Parish,  and  also  so  much  of  the  said 
Indenture  or  Instrument  as  relates  to  the  Exception 
mad  Reservation  of  the  said  Tithes  of  any  part  of  the 
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said  Parish,  in  the  words  and  figures  tfiereof : — That 
this  Defendant  may  produce  the  said  last-mentioiied 
Indenture  or  Instrument  to  the  said  Plaintiff,  or  leave       ^ 
T  ^*  the  same  in  the  hands  of  his  Clerk  in  Court,  for  die     ^5 

usual  purposes :  —Whether  the  said  George  Caherky,  ^  ^^ 
George  Cotton,  Hugh  Ckolmerly,  Henry  Mainwofingp  ^--p 
John  Nathall,  and  Richard  Hurleston,  or  some  one  and 
which  of  them  did  not  survive  the  said  Uumuu  L^;  ^ 
and  whether  thereby,  or  by  some  and  what  means  tii 
said  Tithes  of  Chelford  and  Asthall,  or  of  some  odier 
what  Places  in  the  said  Parish,  or  some  and  what 
thereof,  are  not  become  vested  in  such  Survivors  o 
Survivor,  or  how  otherwise : — ^Whether  the  said  Titb 
of  Chelford  and  Asthall,  or  of  such  Places,  or  any  an 
what  part  thereof,  have  or  has.  ever  at  any  time 
been  well  and  sufficiently  conveyed  to  this  Defendant 
or  those  under  whom  he  claims  the  said  Impropri 
Rectory ;  and  if  yes,  when  and  how,  and  by  wha»^-t 
Deeds  or  Deed,  or  Instruments  or  Instrument : — ^Whe — ra- 
ther tiiis  Defendant  has  not  now,  or  had  not  lately  o  ^^mt 
at  some  and  what  time  or  times,  and  when  last  in  hi  ^As 
Possession  or  Power,  divers  or  some  and  what  Con^Em- 
veyances  or  Conveyance,  Instruments  or  Instmmen*  ^t, 
Deeds  or  Deed,  Abstracts  or  Abstract,  Copies  or  COp^iKsy 
of  Deeds  or  a  Deed,  Extracts  or  Extract  of  Deeds  or  a 
Deed,  Papers  and  Writings  or  a  Paper  or  Writing,  \r  >y 
which  appears  or  which  would  tend  to  show,  and  wheth^^r 
the  fact  is  not,  that  the  Tithes  of  the  said  Townships  M^f 
Chelford,  Rainow,  Bosky,  Old  Withington  and 
Withington,  or  of  some  and  which  of  them,  or  some 
what  parts  or  part  of  such  Tithes  have  or  has  been  » 
vered  from  the  said  Impropriate  Rectory  or  Parsonag*^! 
and  conveyed  to  some  other  Person  or  Persons  thantlmi^ 
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Defendant,  or  those  under  whom  he  claims,  or  that  the  1819. 

legal  Estate,  Title  and  Interest  in  tbe  said  lastnsientioned 
Tithes,  or  in  some  parts  or  part  thereof^  is  Tested  in 
some  other  Person  or  Persons  than  the  Defendant : —         Legh 
"Hiat  this  Defendant  may  set  forth  a  full,  true  and  parti- 
colar  List  or  Schedule  of  all  and  every  the  said  last- 
mentioned  Conveyances  and  Conveyance,  Instruments 
and  Instrument,  Deeds  and  Deed,  Abstracts  and  Ab- 
stract, Copies  and  Copy  of  Deeds  and  a  Deed,  Papers 
and  Writings,  and  in  whose  Possession  or  Power  tlie  same 
and  each  and  every  of  them  are  or  is,  or  were  or  was, 
when  this  Defendant  last  saw  or  heard  of  the  same : — 
That  this  Defendant  may  also  set  forth  the  Dates,  Par- 
ties and  Names,  and  short  and  material  Contents  of  all 
and  each  and  every  of  the  said  last-mentioned  Convey- 
ances, Instruments,  Deeds,  Abstracts,  Copies  of  Deeds, 
Papers  and  Writings : — Whether  the  said  Charles  Legh, 
having  some  and  what  Power  or  Authority  so  to  do, 
did  not,  by  his  last  Will  and  Testament,  bearing  date 
the  38th  day  of  January  1778,  or  in  some  other  and 
what  way,  well  and  effectually,  or  in  some  and  what 
way,  give  and  devise  unto  John  Townshend  and  William 
TIatian,  or  unto  some  other  and  what  Person  or  Persons* 
ftmongst  other  things,  all  and  every  the  said  Impropriate 
Rectory  and  Parsonage,  and  the  Tithes  of  the  said 
Parish  of  Prestbury,  so  far  as  he  was  entitled  thereto, 
or  some  and  what  part  thereof,  to  hold  the  same  to  the 
ftmid  John  Towmhend  and  William  Tatton^  their  Execu- 
tors, Administrators  and  Assigns,  for  the  Term  of  400 
I,  or  for  some  other  and  what  Term,  to  be  computed 
the  day  of  the  death  of  the  said  Charles  Leghj  or 
fkoin  some  other  and  what  time,  subject  as  is  in  the 
said  Bill  of  Complaint  in  that  behalf  mentioned,  or  in 
%oine  other  and  what  manner : — Whether  the  said  Term 
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of  400  years  is  not  still  outstanding,  or  how  and  when 
and  by  whom  the  same  has  been  satisfied  and  got  in  • 
and  whether  the  said  Term  of  400  years  is  by  any 
means,  and  how,  vested  in  the  said  Defendant : — ^Whe- 
ther divers  or  some  and  what  long  Terms  or  Term  of 
years  in  the  said  Impropriate  Rectory  or  Parsonage,  or 
in  the  Tithes  of  the  said  Townships  of  Rainow,  Boglejf, 
Old  Withingtonf  Lotoer  Withington  and  Chel/ard,  or  of 
some  and  which  of  them,  or  in  some  and  what  parts  or 
part  thereof,  were  or  was  not  created,  vested  or  at- 
tempted to  be  created  and  vested  in  different,  or  some 
and  what  Persons  or  Person,  by  the  several  Deeds  or 
Instnunents,  or  Deed  or  Instrument,  whereby  the  said 
several  Annuities  of  500/.   and   100/.  were  charged 
upon  the  Premises,  or  some  and  what  parts  or  part 
thereof,  for  Hester  Legh,  in  the  said  Bill  named,  or 
whereby  the  said  Annuity  or  Provision  was  charged 
upon  the  said  Premises,  or  some  and  what  part  thereof, 
for  Mary  Legh,  Widow,  in  the  said  Bill  also  mentioned, 
or  whereby  the  said  Sum  of  3,000  /.,  and  the  Interest 
thereof,  was  charged  upon  the  said  Premises,  or  some 
and  what  part  thereof,  for  Elizabeth  Howies,  in  the  said 
Bill  also  named,  and  her  Issue : — That  this  Defendant 
may  set  forth  the  Dates,  Parties  Names,  and  short  and 
material  Contents  of  the  said  several  Deeds  and  In- 
struments, and  the  Tithes  or  Modus,   and   Composi — 
tions   for  Tithes    in  the    said   Parish,  thereby   con — 
veyed  or  attempted  to  be  conveyed,  in  the  words  an 
figures  thereof,  whereby  the  said  several  Annuities 
the  said  Hester  Legh,  the  said  Annuity  or  Provisio 
to  the  said  Mary  Legh,  and  the  said  Sum  of  3,000  /.^ 
and  the  Interest,  to  the  said  Elizabeth  Rowles,  wer^ 
respectively  given    or    secured: — Whether  this    De — 
fendant  hath  not  now,  or  had  not  lately,  or  at  some 
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and  what  time,  and  when  last  in  his  Possession  or  1819. 

Power,  all,  or  some  or  one,  and  which  of  the  said  several    "" 
laal-mentioned  Deeds  or  Instruments,  or  some  Copies 
or  Copy  thereof,  or  of  some  or  one,  and  which  of  them,  j^* 

or  some  Extracts  or  Extract  therefrom,  or  from  some 
or  one,  and  which  of  them ;  or  whether  he  doth  not 
know  where  the  same  and  each  and  every  of  them  are 
or  is,  or  what  are  or  is  become  thereof: — ^Whether  this 
Defendant  has  not  now,  or  had  not  lately,  or  at  some 
and  what  times  or  time,  and  when  last  in  his  Possession 
or  Power  divers,  or  some  and  what  Settlements  or  Set- 
tlement, Deeds  or  Deed,  Wills   or  Will,  Leases   or 
Lease,  or  some  Copies  or  Copy  thereof,  or  of  some  or 
one,  and  which  of  them,  or  some  Extracts  or  Extract 
therefrom,  or  from  some  or  one,  and  which  of  them, 
whereby  it  appears,   or  which  would  tend  to  show, 
and  whether  the  truth  is  not,  that  there  are  divers,  or 
some  and  what  outstanding  Terms  or  Term,  by  which 
the  said  Impropriate  Rectory  or  Parsonage,  or  the 
Tithes  of  the  said  Townships  of  Chelford,  Rainow,  Bos^ 
by.  Old  Withington,  and  Lower  Withington,  or  some^ 
and  which  of  them,  or  some  and  what  part  of  them,  or 
of  some  and  which  of  them,  are  or  is  vested  in  divers 
Persons,  other  than  this  Defendant ;  and  that  this  De- 
fendant may  set  forth  by  what  Deeds  or  Deed,  Instru- 
ments or  Instrument,  Wills  or  Will,  such  Terms,  and 
each  and  every  of  them,  were  or  was  created,  and  the 
]>ate8.  Parties  Names,  and  short  and  material  Contents 
thereof,  all  such  last-mentioned  Deeds  or  Instruments, 
^nd  the  particulars  of  the  Premises  demised  or  attempted 
to  be  demised  thereby,  in  the  words  and  figures  thereof, 
"cmd  in  whom  by  name  such  last-mentioned  Terms,  and 
each  and  every  of  them,  are  or  is  now  vested,  and  for 
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^^^9'  whose  benefit,  and  for  what  purpose  or  purposes ;  and 

whether  this  Defendant  has  not  now,  or  had  not  lately, 
or  at  some  and  what  time,  and  when  last  in  his  Cns- 

Lbgh.  ^^7»  Possession  or  Power,  divers,  or  some  and  what 
Family  Settlements  or  Settlement,  Mortgages  or  Mort- 
gage, and  Leases  or  a  Lease  of  the  Tithes  of  the  said 
Parish  of  Prestburyy  or  of  some  and  what  parts  or  part 
thereof,  which  were  made  or  executed  by  some  of  the 
several  Persons  under  whom  this  Defendant,  RkkMrd 
Legh,  claims  the  said  Impropriate  Rectory,  or  which 
purport  to  be  Settlements  or  a  Settlement,  Mortgages 
or  a  Mortgage,  Leases  or  a  Lease  of  the  said  Impro- 
priate Rectory,  and  of  the  Tithes  which  such  Persons 
or  Person  were  or  was  entitled  to,  or  claimed  to  be 
entitled  to  in  the  said  Parish  of  Prestbury,  or  of  some 
parts  thereof;  and  whether  in  such  Settlements  or  Set^ 
tlement.  Mortgages  or  Mortgage,  Leases  or  a  Lease, 
or  some  or  one  and  which  of  them  the  Tithes  demanded 
by  this  Defendant,  by  his  said  Bill,  or  some  Composi- 
tions or  Moduses^  or  some  Composition  or  Modus,  in 
lieu  thereof,  or  of  some  parts  or  part  thereof,  are  or  is 
not  mentioned  or  conveyed,  or  are  or  is  not  reserved 
to  some  other  Person  or  Persons  than  this  Defendant, 
or  those  under  whom  he  claims  the  said  Rectory  ;  and 
whether  it  would  not  by  such  Settlements  or  Settlement, 
Mortgages  or  Mortgage,  Leases  or  Lease,  or  by  some 
or  one  and  which  of  them  appear,  or  whether  they  or 
some  or  one,  and  which  of  them,  would  not  be  Evidence 
to  show,  or  whether  they  or  some  or  one,  and  which 
of  them,  would  not  tend  to  show  that  the  Lands  be- 
longing to,  and  held  or  occupied  by  the  said  Complain- 
ant within  the  said  Townships  of  Chtlford,  RainoWf 
Bosley,  Old  Withington  and  Lower  Withington,  or  some 
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^d  which  of  diem  are  exempt  from  the  payment  of  the 
Tithes  demanded  in  and  by  the  Defendant's  said  Bill, 
or  from  some  and  which  of  them ;  or  that  this  Defen- 
dai^  is  not  entitled  to  the  said  last-mentioned  Tithes 
or  to  some  and  which  of  them;  and  that  this  Defendant 
fiiay  set  forth  the  Dates,  Parties  Names,  and  particular 
aad  short  and  mat^al  Contents  of  the  said  several 
Fmiily  Settlements,  Mortgages,  Leases,  Deeds,  Evi- 
dences  and  Writings,  and  also  the  Tithes  that  are  de- 
nied or  conveyed  thereby,  or  attempted  to  be  demised 
or  conveyed  thereby,  or  as  are  mentioned  or » comprised 
therein,  and  in  each  of  them,  in  the  words  and  figures 
thereof;  and  whether  such  Applications  as  are  in  the 
said  Bill  of  Complaint  in  that  behalf  mentioned,  or 
some   and   which*  of  them,  or  some  other  and  what 
Applications  or  Application,  have  or  has  not  been  made 
by  or  on  the  behalf  of  the  said  Complainant  to  this 
Defendant ;  and  whether  he  has  not  and  why^  refused 
to  comply  therewith  ;  and  whether  this  Defendant  was, 
in  and  previously  to  the  Month  of  December  1815,  or 
^t  any  other  time  in  particular,  or  whether  he  is  now 
entitled  to  have,  receive,  and  take,  from  the  Occupiers 
of  the  several  Farms  and  Lands  lying  within  the  said 
7ownship  of  Old  WUhington,  and  from  each  of  them, 
cdl  Tithes  of  Hay  yearly  arising,  growing,  renewing, 
«nd  increasing  upon,  from  or  out  of  the  several  Farms 
«md  Lands  in  their  respective  Occupations,  or  a  full 
Satisfaction  in  lieu  thereof;  and  if  yes,  how  this  De« 
'endant  makes   out  and  derives  such  Title ;  he,  this 
Defendant,  doth  demur,  and  for  cause  of  Demurrrer 
showeth,  that  the  said  Complainant  hath  not,  by  his 
said  Bill,  made  such  a  Case  as  entitles  him,  in  a  Court 
of  Equity,  to  any  Discovery  from  this  Drfendant,  as  to 
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1819.  the  Matters  hereinbefore  specified,  or  any  of  such  Milt- 
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ters. — Wherefore,  8tc." 


LsoH.  Mr.  Fonblanque,  Mr.  Bell,  and  Mr.  Spence,  in  sup- 

port of  Demurrer : — 
In  this  Case,  the  Defendant  has  answered  part  of  the 
Bin,  and  demurred  as  to  the  rest.     A  similar  Cross 
Bill  was  filed  in  the  Exchequer  against  the  Defendant,  ^^  -j^ 
by  another   Person,  of  whom  he  claimed   Tithe,  to 
which  there  was  a  Demurrer,  and  it  was  overmled. 
That  Case  is  not  reported.    The  Pleadings  were  ezacti] 
the  same  ;  this  Bill  is  but  a  transcript  of  that. 

Mr.  Agar,  and  Mr  Duckworth,  in  support  of  thes 
'  Bill  :— 
In  that  Case,  the  Demurrer  admitted  the  Facts  stated^ 
in  the  Bill ;  one  Fact  stated,  being,  that  the  right  to  th^ 
Tithes  was  in  another  Person,  which,  if  admitted  hy^ 
Answer,  would  entitle  the  Plaintiff  to  relief.  On  tha 
ground  the  Demurrer  was  overruled. 

Mr.  Fonblanque : — 
This  being  a  Cross  Bill,  it  ought  to  have  been  file 
in  the  Court  of  Exchequer,  where  the  Original   BiB. 
was  filed. 

The  Vice-Chancellor  : — 
There  may  be  weight  in  that  Objection.    But  hair^ 
you  not  waived  it  by  answering  part  of  the  Bill? — 

Mr.  Fonblanque : — 
Supposing  that,  having  answered  the  Cross  Bill,  w< 
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are  too  late  in  the  Objection  as  to  its  being  filed  in  this  i8iq« 

Court,  the  Question  is,  whether  the  Defendant  in  the       ^        ' 
Original  BiU  is  entitled,  by  a  Cross  Bill,  to  ask  a  Dis-         Oleoq 

CO  very  of  the  Title  of  the  Plaintiff  in  the  Oridnal  Bill  ?         t 

j;    .    .     .  Legh. 

The  Plaintiff,  m  that  Bill,  is  bound  to  prove  his  right  to 
Tithe ;  can  you  then,  by  a  Cross  Bill,  oblige  him  to  dis* 
cover  it  ?  The  Plaintiff  does  not  pretend  an  exemption 
fix)m  Tithes :  he  must  pay  them  to  somebody.  If  different 
Persons  claimed  the  Tithes  of  him,  he  might  file  a  Bill  of 
Interpleader.  The  Plaintiff  states  in  his  Bill,  that  the 
Defendant  has  documentary  Evidence  in  his  possession. 
Is  the  Defendant  to  look  through  all  his  Title  Deeds, 
to  see  if  there  is  any  Flaw  in  his  Title  ?  Lord  Redesdale 
says,  "  In  general,  where  the  Title  of  the  Defendant  is 
not  in  privity,  but  inconsistent  with  the  Title  made  by  ' 
the  Plaintiff,  the  Defendant  is  not  bound  to  discover  the 
£vidence  of  the  Title  under  which  he  claims  (a)" 

The  Vicb-Chancellor: — 
Suppose  the  Cross  Bill  had  charged,  that  in  January 
1800,  the  Defendant  conveyed  this  portion  of  the 
Tithes  to  A.  B. ;  must  not  the  defendant  answer  that 
allegation  ?  The  Bill  here  generally  alleges  there  has 
1>een  a  Severance  of  the  Title  to  the  Tithes  from  the 
Hectory,  and  that  the  Defendant  has  made  a  Convey- 
ance of  these  Tithes. 

Mr.  Fonblanque: — 
We  should  have  had  no  Objection  to  answer  such  a 
Question ;  but  here  the  Inquiry,  as  to  the  Severance, 
extends  to  the  earliest  times. 

(o)  Redesd.  Tr.  PL  154-5,  cd.  3. 


2g6  cases  in  chancery. 

1819.  In  Parker  v.  Leg&f  the  same  point  as  this  was  before 

Your  Honor,  on  a  Cross  Bill  filed  by  another  of  the  De 
feudants  to  the  Original  Bill^  and  Your  Honor  allowed 
tbe  Demurrer. 


Glegg 


r. 
Lbgh. 


Mr.  Agar,  and  Mr.  Spcnce,  in  support  of  the  De- 
murrer : — 
There  are  several  Defendants  to  the  Original  Bill, 
filed  by  the  Defendant  in  the  Exchequer.  Only  diree 
of  them  have  filed  Cross  Bills.  One  of  these  Cross 
Bills  was  filed  in  the  Court  of  Exchequer,  and  the  De- 
murrer was  overruled,  on  the  ground  stated ;  another, 
Parker  v.  Legh,  was  filed  in  this  Court,  and  tlie  Demurrer 
was  allowed  by  your  Honor ;  the  present  is  the  third 
Cross  Bill  filed,  and  the  propriety  of  the  Demurrer  to 
diis  Bill  is  now  to  be  considered. 

Tf  a  Rector  files  a  Bill  for  Tithes,  he  is  bounds  on  a 
Cross  Bill,  to  discover  whether  he  has  any  Papers  in 
his  Possession  which  show  that  he  has  no  Title  to  the 
Tithes.  In  Stroud  v.  Decan  (6),  that  doctrine  was  laid 
down  on  a  Demurrer  to  a  Bill  for  the  Discovery  of  a 
Settlement.  In  Selby  v.  Selby  (c),  an  Ejectment  was 
brought,  and  a  Bill  was  filed  for  a  Discovery  of  th« 
Plaintiff's  Pedigree,  and  allowed.  A  Discovery  as  to  a 
Case  stated  for  the  opinion  of  Counsel  has  beeu  com 
pelled  (d). 

The  Vice-Chancellor  : — 
A  Defendant  is  not  protected  from  answering  as  to  his 
own  admissions  of  facts,  although  they  were  containecL 
in  a  Case  stated  by  him  for  the  opinion  of  Counsel. 

(b)  1  Ves.  Sen.  37.  (c)  4  Bpo.  C.  C.  11] 

(c/)  Vide  Stanhope  r  Roberts,  2  Atk.  214. 
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Mr.  Agar ;—  ^^^9' 

It  is  said  the  Defendant  must  show  a  Title  in  the 
Original  Bill ;  but  the  Answer  to  that  is,  that  he  may 
show  a  prima  facie  Title,  at  the  same  time  that  he  has  Lxoh. 
a  Deed  in  his  Possession  destructive  of  his  Title.  If  a 
Vicar  files  a  Bill  for  Tithes,  a  Cross  Bill  may  be  filed 
for  the  Discovery  of  Papers  in  his  Possession,  which 
jQiay  show,  that  the  Rector  is  entitled  to  the  Tithes. 
Ify  in  this  Case,  Papers  are  produced,  it  will  perhaps 
cippear  that  there  is  an  Exemption  from  Tithes.  The 
difficulty  the  Defendant  raises  as  to  the  Discovery  of 
€he  Deeds  in  his  Possession,  raises  a  suspicion  that 
lie  has  Papers  which  show  he  has  no  Title  to  the 
"Tithes.  Where  a  Title  is  in  litigation,  you  may  always 
c^all  for  a  Discovery.  In  Gardiner  v.  Mason  (e),  a  De- 
fendant referred  to  a  Letter  which  affected  his  Title ; 
cmd  on  Motion,  the  Court  ordered  an  inspection  by  the 
Phintiff. 

The  Vicb-Chancellor  : — 

I  see  by  my  Note  of  the  Judgment  in  the  Case  of 
JParker  v.  hegh,  that  I  expressed  a  clear  Opinion  that 
"thcf  Defendant  was  not  boilhd  to  discover  his  Title,  or 
to  set  forth  his  Title  Deeds,  or  the  Contents  of  them, 
1)ut  that  he  would  have  been  bound  to  answer  to  a 
charge,  that  he  had  conveyed  away  the  Tithes.  If, 
therefore,  that  Bill  contained  such  a  charge,  it  is  sin- 
gular that  this  observation  on  the  part  of  the  Court  did 
not  bring  it  to  the  attention  of  Counsel.  I  cannot  allow 
this  Demurrer :  but  let  the  Defendant  be  at  liberty  to 

(e)  4  Bro.  C.  C.  479. 
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1819.  amend  his  Demurrer,  and  to  confine  it,  if  he  pleases,  to 

the  discovery  of  Title;   and   let  the   Plaintiff  be  at 
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liberty  also  to  amend  his  Bill. 

V, 


Note : — It  appearing  that  there  was,  in  fact,  in 
Parker  v.  Legh,  a  charge  that  the  Defendant  had 
conveyed  away  the  Tithes,  it  was  agreed  that  the 
same  Order  should  be  made  there,  as  in  this  Case. 
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amj 


CHAMPERNOWNE  v.  SCOTT.  ^ ' 

I2ih  May. 

Jd  Y  the  Decree  in  this  Cause,  it  was  referred  to  the      Moiter  may 

Master   to  take  an  Account  of  all  the  Dealings  and  Ay  ^*  Rqtort 

Transactions  between  the  PlaintiflF  and  Defendant,  and  *'^^  ^^  ^^^^ 

state  what  was  due  from  either  of  the  Parties  to  the    ^   ,     ^,*f " 

attowcd  a  Cuutn^ 

other  of  them ;  but  in  case  he  should  find  any  Account  aithouek  ike 
settled,  that  he  should  not  unravel  the  same,  but  that  Decree  does  not 
either  of  the  Parties  should  be  at  liberty  to  surcharge  direct  kim  to 
or  falsify  any  of  the  Charges  or  Items  therein.  **^^  ^^  speciat 


matter. 


The  Master  made  his  Report,  to  which  the  following 
Exception  was  taken : 

''  For  that  the  said  Master  has,  in  and  by  his  said 
Report,  certified,  that  besides  the  sevei*al  sums  in  the 
sd  Schedule  to  his  Report  mentioned,  and  which  he 
had  allowed  to  the  said  Defendant  in  taking  the  Ac- 
count of  the  Dealings  and  Transactions  between  the 
said  Defendant  and   the  said    Complainant;  the  said 
Defendant  had  also  claimed  before  him  to  be  allowed 
the  sum  of  2,500/.,  being  the  amount  of  a  Compensation 
which  he  the  said  Defendant  alleged  he  was  entitled 
to  receive  from  the  Complainant,  in  lieu  of  one-fourth 
part  of  the  Excess  in  value  of  the  Homton  Estate,  or  of 
What  would  have  been  the  probable  proceeds  of  a  re- 
sale thereof,  beyond  the  price  the  said  Complainant  was 
to  pay  for  it  by  Agreement  with  him  the  said  Defendant, 
"Who  after  purchasing  the  same  on  his  own  Account,. 
Vol.  IV.  P 
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18 19,  had  agreed  to  gire  up  the  benefit  of  his  Contract  with 

the  Vendors  to  the  said  Complainant,  the  Master 
found  to  involve  questions  of  a  complex  kind,  as  to 
the  nature  and  effect  of  various  successive  Agreements 
Scott.  between  the  said  Parties,  and  other  Persons,  for  the 
purchase  and  re-sale  of  the  said  Estate,  and  of  certain 
parts  thereof,  as  well  by  parol  as  in  writing,  ton 
the  facts  of  which  alleged  Agreements,  or  sonaMB  01 
them,  as  well  as  the  legal  and  equitable  conseqa( 
'  thereof,  the  Bfiid  Parties  were  at  variance ;  and  that 
had  disallowed  the  said  Claim  of  2,500  /.,not  on  the  vaesni 
of  the  said  questions,  but  because  he  was  of  opinion  thafc 
the  deciding  upon  the  same  in  the  Account  leferred  to 
him  would  be  highly  inconvenient,  and  beyond  the  limits 
of  the  reference  to  him,  according  to  what  he  conceived 
to  be  the  true  intent  and  meaning  of  the  said  Decree,  in 
referring  to  him  the  said  Accoimt :  Whereas  the  aaid 
Master  ought  not  to  state  any  such  matter  in  and  by  his 
said  Report,  the  same  not  being  referred  to  him,  nor  being 
within  the  limits  of  the  reference  to  him,  and  the  inser- 
tion thereof  in  the  Report,  tends  unnecessarily  to 
lengthen  the  Report  in  this  Cause,  and  increase  expense, 
and  may  prejudice  the  Plaintiff,  not  only  in  this  Suit» 
in  which  the  matter  so  proposed  to  be  reported  is  not 
in  question,  but  in  any  other  Suit  in  which  the  same 
matter  may  be  directly  in  question  between  the  said 
Plaintiff  and  Defendant ;  and  if  the  said  Master  for  any 
reason  conceived  it  material  for  the  purposes  x>f  this 
Suit  to  report  such  matter  specially,  he  ought  also  to 
have  reported  the  particulars  of  other  Ckdms,  which 
were  made  before  him  by  the  said  Defendant,  and 
which  were  disallowed,  and  the  reasons  why  such 
Claims  were  disallowed.'' 
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Mr.  Bell,  and  Mr.  Roupell,  in  support  of  Excep-  1819. 


tions: — 
The  Master  was  not  justified  in  stating^  any  special 
anatterin  his  Report;  he  was  not  called  upon  to  state 
^^vrhy  he  disallowed  the  Claim  of  2^00/.    The  Master 
lias  exceeded  his  Authority. 

Mr.  WtUoUy  cofUri: — 
The  Master  states  the  reason  why  be  disallowed  the 
Claim— that  in  case  any  further  Proceedings  were  insti-* 
tuted  respecting  it,  it  might  not  be  supposed  the  validity 
of  the  demand  had  been  considered  by  the  Master. 

The  Vice-Chancellor: — 

The  Master  being  directed  to  take  an  Account  of  alt 
dealix^  and  transactions  between  the  Plaintiff  and 
Defendant,  has  disallowed  a  certain  Sum  claimed  in 
account  by  the  Defendant.  The  Master  has  stated,  that 
he  disallowed  this  Sum,  not  upon  the  merits,  but  be- 
cause the  oomplex  nature,  of  the  Claim  demanded  a 
different  mode  of  investigation  from  that  which  could 
be  had  before  him.  The  Plaintiff,  by  his  exception,  now 
alleges  that  the  Master  ought  not  to  have  stated  the 
reason  fior  his  disallowance,,  not  being  called  upon  by 
the  Decree  to  state  any  circumstances  specially.  If 
tbe  Master  had  simply  disallowed  this  Claim,  it  would 
hare  appeared  as  if  he  meant  to  conclude  the  Defendant 
vnth  respect  to  it ;  and  it  was  his  duty  to  state  that  he 
did  not  mean  Ibat  conclusion. 

Exception  over-ruled. 
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i8ig. 
97th  May. 


BROOKE  V. 


1  HE  Vice-Chancellor  held,  that  if  Exceptions  taken 
to  the  Report  of  a  good  Title  are  overraled,  other  Ob- 
jections to  the  Title  cannot  be  made;  but  if  Excep- 
tions are  allowed,  and  a  new  Abstract  of  Title  is  deli- 
yeredi  further  Objections  may  be  brought  in. 


■i 


1819. 

S7th  May. 

On  a  Motion 
for  leave  to 
withdraw  a  Re* 
plication  and 
Rules  to  produce 
Witnesses^  and 
to  amende  Notice 
must  be  given^ 
and  a  special 
Case  made. 


Lord  KILCOURCY  v.  LEY. 

IN  this  Case   the    Vice-Chancellor  held,  that  it  is 
Motion  of  Course,   to   withdraw   a   Replication,  am 
amend  a  Bill,  unless  some  further  Proceeding  has 
had  in  the  'Cause,  or  the  Plaintiff  has  undertaken 
speed    the    Cause.     In   the  Exchequer^  he   observed, 
it  was  not  a  Motion  of  Course,  but  the  Parties  mus^ 
make  a  special  Case ;  which  he  thought  a  very  u 
practice. 


In  the  present  Case,  Rules  had  been  given  to 
duce  Witnesses,  and  the  Motion  was,  to  withdraw 
Replication,  and  the  Rules  to  produce  Witnesses, 
for  leave  to  amend,  which.    His  Honor  said,  was 
Motion  that  required  Notice,  and  a  special  Case. 
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QUALEY  V.  QUALEY.  ^ — l^ 


37th  May. 
AlR  BELL  moved,  on  the  part  of  the  Plaintiff,  that      j^  Order  to 
the  Registrar  of  the  Ecclesiastical  Court  might  deliver  fj^  Registrar  of 
to  the  Soticitor  or  Agent  of  the  Plaintiff,  the  Will  in  the  EcclesioMiical 
question  in  the  Cause,  in  order  that  it  might  be  pro-  Court  to  deliver 
duced  at  the  hearing  of  the  Cause,  on  the  Plaintiff  *  ^^/  '^  '^ 
giving  sufficient  Security  for  its  being  returned.  '^f'^ 

Ptainiijr,  that  it 
A  Question  was  made,  whether  the  Security  should  j^y  ^  produced 

be  approved  by  the  Master,  or  the  Officer  of  the  Eccle-  on  the  hearing  of 

siastical  Court,  and  how  the  Order  should  be  directed  ?  the  Cause,  must 

The  precedents  were  not  uniform.  ^  directed  **  To 

the  Registrar  of 

mi     -rr        ^  ^hc  Court  *!*  oud 

The  Vice-Chancellor  : —  ^.    „      -^  ^ 

the  aecunty  Jor 

The  Security  should  be  approved  by   the  Master,  the  return  of  the 
because  over  his  opinion  the  Court  has  jurisdiction;  WiUshouidhe 
and  the  Order  ought  to  be  directed  generally  '*  To  the  m^^^d  by  the 
Registrar  of  the  Court ;"  becasue  it  will  be  sufficiently 
c^ertain  to  be  enforced,  and  will  yet  apply  in  case  there 
should  be  a  change  in  the  Office  before  the  Order  is 
executed. 


^3 
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■V 


nth  June.  WHITE  v.  LISLE  and  others. 

On  an  Issue  By  Original  Bill  and  Bills  of  Revivor. 

iUrected  to  ascer'  nr^ 
iain  whetker  a        ^  HIS  was  a  Bill  for  Tithes,  exhibited  4th  Dec.  1813, 

Modus  was  pay-  by  the  Rector  of  Woott(m,  in  the  hie  of  Wight,  agaiiuit 

ticNai^^ri''^  CAflr&5  Lisle  and  John  Mollis,  the  Proprietor  and  OccQr 

mFarm^aVtrdict  piers  of  certain  Lands  in  the  parish  of  Wootton. 

was  found  for  the 

Defendant  in 

Equity.    A  new       '^^^  substance  of  the  Defence  made  by  the  Answei8» 

Trial  being  vvas,  that  the  Lands  in  question  were  part  at  an  ancaent 

fMtw^poinis    ^^^^'  ^^^^^  Wootton  Farm,  containing  763  A.  OB,  1  p., 
^cere  determined:  situate  in  the  Parishes  of  Wootton,  fVhippinghaai,  uni 

1st,  That  the       Arretou,  and  that  632  a.  2r.  21  p.  (being  part  wood- 

IssuexoastrregU'  *^  .  .       f  '^ 

dar^  it  being         '^^  ^^  f^^  arable)  were  situate  in  the  Parish  of 

double  in  Us  Wootton,  and  were  distinguished  from  the  other  part  of 

)first to tks^^  *^®  Farm  by  well-known  metes  and  boundaries;  and 
Farm,  which  the  Modus  was  intended  to  cover ;  next,  to  the  Payment  contended 
for  as  a  Modus,     -idly,  That  the  rejection  of  evidence  of  a  Lease  in  1704  wat 
immaterial,  as  it  only  earned  back  some  f em  years  further  the  fact  qfPaymentSf 
which  had  been  estab^ishedfor  a  period  si^ciently  long  by  other  eviaence.  And^ 
semble>  thai  reputation  in  this  Case  was  not  evidence,  and  ther^ore  the  Itetue 
was  not,  it  being  in  effect  the  Declaration  of  the  Lessor  of  ms  ocm  Right. 
Sdly,  Though  the  Judge  directed  the  Jury  to  find  speeidly,  that  Fatting  Park 
XDOS  an  addition  to  the  Farm  from  the  old  Common,  (if  they  were  of  that  opinion^ 
4ind  they  by  the  general  Verdict  found  it  was  an  ancient  part  of  the  Farm,  there 
toas  no  reason  to  be  dissati^ed  toith  their  conclusion,  there  being  only  one 
Witness  against  that  conclusion,  whose  evidence  was  obscure,  and  opposed  by 
other  evidence ;  and  it  was  to  be  presumed,  in  the  absence  of  opposing  testimony^ 
that  the  Inclosure  had  been  lawfully  made,  and  so  as  to  give  the  Land  by  way 
cf  substitution  for  the  right  of  Common ;  and  though  the  Verdict  might  he 
wrong  in  form,  yet  it  was  right  in  substance,  and  the  Court  voould  not  send 
it  bach  fir  a  matter  of  form,    ^hly.  That  the  validity  of  a  Farm  Modus  is 
not  to  be  tried  by  a  comparison  of  value  with  the  whole  'tithe  at  any  remote 
period;  and  that  ancient  Documents  cannot  prevail  against  all  proof  of  Usage^ 
unless  they  were  consistent  with  each  other,  and  excluded,  not  the  probability, 
but  the  possibility  of  the  Modus,    Sthly,  That  Reputation  is  admissible  m 
4:ases  of  Private  Right,  where  a  class  or  district  of  Persons  was  concerned^ 
4ind  is  evidence  as  to  a  Parochial  Modus,  but  not  as  to  a  Farm  Modus,  or 
to  support  a  Prescriptive  Right,  except  as  to  a  right  of  Way.    6thly,  Proof 
of  a  fixed  Payment  for  a  Farm  during  a  long  period,  even  without  mention  of 
a  Modus,  is  evidence  of  a  Modus.     Tthly,  .Costs  are  given  when  a  finding  at 
Law  is  confirmed. 
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dMKt  a  Modus  of  4/.  was  payable  at  Michaelmas  in 
0fery  year  for  such  last-mentioned  part  of  the  Fann, 
iaMeuofall  Tithes. 

At  the  hearing  of  the  Cause  before  the  Vice-Chaft- 
ttU^Ti  on  tlie  27th  oi  January  i8i8»  the  antiquity  both 
irf^the  Payment,  and  of  the  Farm  in  its  present  dimen- 
skns,  being  disputed,  an  Issue  was  directed  to  try, 
Wlittther^a  Modus  of  4/.  was  payable  by  the  Occupiers 
«f  kieh  part  of  a  Farm  called  Wootton  Feerm^  situate  in 
Ae  Parishee  of  W^Mon,  Whippingkam,  and  Arreton,  as 
wum  ntuate  in  the  Parish  of  Wootton,  to  the  Rector,  in 
Him  of  Tithes,  fbrsuch  part  containing  63a  i^.  2r.  21  p. 
vitii  a  direction  to  indorse  any  special  matter  on  the 
fmiea. 

Upon  the  Trial  at  the  Wtnche$Ur  Summer  AAsizes,  m 
ifiaSv  before  Mr.  Justice  Parke,  a  verdict  was  found 
fipc  the  Defendants  in  Equity* 

And  on  the  first  day  of  Trinity  Teim  i8ig,  a  new 
IMal  was  moved  for,  by 

•    Bett,  Wetherell,  Ab.  Moort,  and  Dowdeswell,  for 
the  Rector. 
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V, 

L18LX 
and  ethers. 


Seijeant  Pell,  Trowet,  Gazelee,  and  Tinmy,  fisr 
the  Befiendsoits  in  Equity^  opf^osing. 

Hie  Evidence  adduced  at  the  Trial,  for  the  Modn% 
appeared  I^  the  Judge's  Netes  to  be  that  of  several 
aged  Witnesses,  who  swore  to  the  payment  of  the  4  /., 
and  the  non*payment  of  Tithes,  as  long  as  they  lemem- 

F4 


2l6 
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White 

p. 

Lisle 

and  otheri. 


bered. — One  of  them,  Joseph  Weeks,  on  his  cross- 
examination  said,  that  he  had  rented  Chillertan  Farm, 
in  the  same  Parish,  containing  400  Acres,  and  had  paid 
60/.  Composition  for  Tithes,  thirty-seven  years  ago. — 
Three  Receipts  by  Mr.  Walton,  a  fcnmer  Rector,  were  in 
Evidence,  oneof  the  27th  October  1 7859  one  of  s^d  Ikcem^ 
£er  1 80 1 ,  and  one  of  1 5th  October  1 803,  all  acknowledging 
the  4  /.  as  received  for  a  year's  Modus  from  Woottan  Famu 
— ^A  counterpart  of  a  Lease  for  twenty-one  years,  dated 
agth  September  1 703,  from  John  Lisk  to  Thomas  Jd-- 
l^e,  of  a  Farm,  called  Wootton  Farm,  in  the  Parishes 
of  Wootton,  Whippingham,  and  Arreton  (not  describing 
the  parcels  or  boundaries),  with  a  Covenant  to  JoU^t 
to  ''  pay,  during  the  term,  all  Dues,  Duties>  Taxes,  and 
Payments,  in  respect  of  the  Premises,  or  any  part 
thereof,  to  the  Queen,  Church,  and  Poor,  or  any  other 
Person  or  Persons  ;  except  Poultry,  Foxes,  and  except 
the  yearly  Composition,  Modus,  or  Pension  of  4/.  ptr 
annum  to  the  Minister  of  TToo^/on/'^— This  last  piece  of 
Evidence  was  objected  to  on  the  part  of  the  Rector, 
but  it  was  admitted  by  the  Judge  as  Evidence  of 
Reputation. 

As  to  the  Antiquity  of  the  Farm,  William  Chiverton 
swore,  that  he  had  known  the  Farm  forty^^ix  years, 
and  it  was  always  the  same.  On  his  cross-examination 
he  said,  that  a  certain  Field,  called  the  Fatting  Park, 
was  always  a  part  of  the  Farm;  that  he  had  never  heard 
of  its  being  taken  from  the  Common. — Charles  Osbom 
swoK,  that  he  had  known  the  Farm  the  same  as  now 
for  forty-four  years. — ^And  the  present  dimensions  of 
the  Farm,  agreeing  with  the  terms  of  the  Issue,  were 
proved. 
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For  the  Rector  were  produced,  an  Extract  from  the 
Taxation  of  Pope  Nicholas,  of  which  the  translation 
Allows: 

'*  Taxation  of  the  Spiritual  and  Temporal  Possessions 
of  the  Clergy  of  the  Archdeaconry  of  Winchester. 

**  Deanery  of  the  Isle : 

"  The  Church  of  Wodington,  twelve  Marks. 
*'  And  there  is  a  Pension  in  the  same  of  half  a  Mark*'' 

2.  An  Inquisitio  post  Mortem,  5th  Edward  III,  and 
mother,  19th  Edward  III,  showing,  that  Persons  of 
the  Family  of  De  Lisle  were  Lords  of  the  Manor  of 
Wootton. 

3.  An  Extract  from  the  Nona  Roll,  15th  Edward  III, 
showing,  that  the  Ninth  of  the  Com,  Fleeces,  and 
I^mbB,  of  the  Parish  of  Wodyngton,  in  the  Deanery  of 
the  Island,  was  worth,  in  the  fourteenth  year  of  that 
Heign,  2/.  35.'3cl. 


V. 

Lisle 
aad  otheri. 


4*  An  Inquisition,  extracted  from  the  Registry  of  the 
IMocese  of  Winchester,  being  a  Valuation  made  27th 
August  1502,  of  the  Parish  Church  of  Wootton,  and  of 
m  Chauntry  in  the  Church,  by  the  direction  of  the 
Siahop,  on  a  Petition  of  the  Rector,  to  be  permitted, 
1>y  reason  of  the  poverty  of  the  Church,  to  hold  the 
Chauntry  with  the  Living.  This  Inquisition  finds  the 
Parish  Church  worth  yearly  4/.  65.  8d. 

5.  An  Extract  from  the  Ecclesiastical  Survey,  a6th 
henry  VIII.    The  translation  follows  : 


ai8 
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v. 

LitLE 

and  others. 


d. 
1* 


Rectory  of  WaUton: 

Is  valued  in  the  Farm  of  Lands  called^l    £.    $• 

Glebe  Lands,  together  with  Tithes  and  ^   g^    g^ 

Oblations,  as  appears  by  the  said  Qua- 

temium(a)        •        -        -        - 
Charges  in  Procurations,  and  a  certainl 

annual  Pension         -        -        -        -J 
And  it  is  worth,  clear    -        -        -        -      6.    4.    a  | 
Tenths  thereof o.  12.    6i 


0.    4.    7. 


It  was  admitted  by  die  Defendants  in  Equity^  that 
the  Family  of  De  Luk  were  Patrons  of  tbe  Lmng  fiom 
1230  to  1589,  and  the  same  was  proved  from  1718  to 
1736,  and  Thomas  lisle  was  admitted  to  have  been 
Rector  from  1 736  to  1 767. 


As  to  the  Antiquity  of  the  Farm,  John  WaUact,  who 
was  bom  in  1734,  swore,  that  he  had  known  WooHm 
Farm  from  a  Child ;  that  he  knew  the  FatHmg  Park 
which  was  about  100  Acres ;  that  it  was  formerly 
Qmker*s  Common^  and  was  all  Bushes  and  Briars 
he  first  knew  it.  He  did  not  know  when  any 
was  done  to  it ;  it  was  broken  up  and  ploughed ;  ik 
Briars  were  burnt.  Farmer  Brown,  wlio  lived  at 
Farm,  did  this;  after  they  had  parted  oSthe  level, 
made  Hedges ;  it  was  taken  from  the  Comman« 
thrown  to  Wootton  Farm ;  it  was  Common  Land^ 
the  Inclosures,  which  were  made  when  Witness 


(a)  This  is  a  document  often  referred  to  in  die  Siinrey»  ik^'^ 

now  to  be  found. 
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hd.  BrmoH  then  rented  it.  Ag  fbr  as  Witneti  knew, 
Ae  Common  was  in  the  Parish  of  Woattan.  Before 
IncSosttfe,  die  Catde  used  to  run  there  from  all  parts. 
On  CiosB-exunination,  he  said,  that  it  was  called 
*  Wootton  Common,  before  Quaker's  Common ;  that  he 
had  mentioned  only  Wootton  Common,  when  in  his  exa- 
Bunation  before  the  Commissioners,  (that  is,  in  the 
original  Cause;)  that  the  rest  of  Wootttm  Commm  was 
inclosed. 


1 

White 

V. 

Lisle 
pothers. 


Robert  Knight  swore  that  the  Glebe  was  170  Acres. 


The  Examination  of  James  Foay,  a  Witness  in  the 
Cause,  was  read,  by  which  he  deposed,  that 
the  Farm  new  comprises  certain  Lands  called  the  Fatting 
J^ark,  and  he  believed  the  same  were  formerly  open, 
Ixmren^  and  uncultivated  Lands,  and  the  reason  of  his 
1>eUef  was^  that  he  had  heard  one  Farmer  Brown,  who 
«bout  fifty-six  years  since  was  tenant  of  the  Farm, 
>rith  whom  the  Deponent  then  lived  as  Servant  at  the 
iParm,  and  who  had  been  dead  many  years,  .declare, 
that  be,  Broum,  broke  up  the  Fatting  Parky  and  brought 
it  into  cnUiTation ;  that  before  that  time,  it  was  rough, 
uncultivated  Land,  covered  with  bushes,  heath,  and 
lon^  herbage ;  that  it  contained  about  80  Acres  and 
upwards,  and  was  situate  in  the  Parish  of  Wootton^ 


John  Dyer,  aged  seventy-three,  sprore  that  he  knew 
Wootton  Farm,  and  the  Fatting  Peirk ;  five  pieces  bore 
tfiat  name ;  it  was  now  nearly  the  same  as  ever  since 
he  remembered,  the  same  kiii4  of  Fences ;  there  was 
a  deeper  ditch  tiian  inner  ditches  usually  are;  one 
ditch  was  deeper  Aan  ditches  usually  are. 


White 

V. 

Lisle 
4uid  othen. 
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It  was  then  proposed  to  call  evidence  to  prove  the 
boundary  of  the  Farm  by  Reputation;  the  Judge refiised 
to  hear  the  Evidence,  as  being  hearsay  Evidence,  of  il. 
private  righty  and  not  Evidence  to  prove  a  generaft. 
Custom. 

The  Jury  found  for  the  Modus,  and  the  Judge  oerti^ 
fied  that  he  was  perfectly  satisfied  with  the  Verdict. 

Against  the  Verdict,  it  was  contended,  ist.  That  the 
Lease  of  1704  was  improperly  received  in  Evidence: 
2d,  That  the  Judge,  in  his  charge  to  the  Jury,  did  not 
lay  sufficient  stress  on  the  documentary  Evidence,  and 
that  that  Evidence  was  so  strong  as  to  entitle  the 
Rector  to  a  Verdict:  3d,  That  the  Evidence  of  Repu- 
tation, as  to  the  ancient  boundary  of  the  Farm,  should 
have  been  received:  4th  That,  inasmuch  as  the  Faitu^ 
Park  appeared  to  have  been  taken  out  of  the  Common, 
and  added  to  the  Farm  within  time  of  Memory,  the 
Verdict  finding  that  the  Modus  covered  the  whole 
Farm  in  its  present  dimensions,  could  not  be  supported. 

1st.  On  the  first  point,  Clarkson  v.  Woodhouse,  5th 
Term  Rep.  412,  n.  was  cited  for  the  Defendants  in 
Equity ;  but  this  point  was  not  much  pressed  on  that 
side ;  it  was  contended,  for  the  Rector,  that  it  had  mate- 
rially weighed  with  the  Jury. 


2d.  On  the  second  point,  it  would  be  necessary  to 
state  the  Judge's  Observations,  which  were  read  from  a 
Shorthand  Writer's  Copy,  and  were  of  considerable 
length.  He  spoke  of  the  Nona  Roll,  as  a  document 
with  which  he  was  previously  unacquainted ;  and  stated 
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that  the  ancient  Surveys  could  not  be  relied  upon 
for  value,  because  of  the  Interest  there  was  to  make 
them  low;  and  that  in  this  Case  they  afforded  mere 
inference,  even  as  to  value. 

It  was  contended  for  the  Rector,  that  the  value  of 
the  whole  Rectory  appeared  to  be  so  little  as  to  make 
it  impossible  that  the  district  in  question,  there  being 
much  other  titheable  Land,  beside  a  large  Glebe,  should 
then  pay  4  /. ;  the  fact  that  these  Lisles,  who  were  pro- 
prietors of  the  Farm,  were  Patrons,  served  to  account  for 
the  payment  of  the  4  /.  in  later  times. 

3d.  On  this  point,  were  cited  BuUer's  Nisi  Prius, 
296 ;  Morewood  v.  Wood,  14  East,  329 ;  Rex  v.  Eriswell, 
3  T.  R.  707 ;  Stanley  v.  White,  14  East,  332  ;  Weeks  v. 
Sparke,  i  Maule  8c  Selw.  679 ;  fVebb  v.  Petts,  Noy,  44. 


1819. 
* ' 

White 

LllLB 

and  Others. 


The  Argument  for  the  Rector  was,  that  the  question 
iras  not  of  boundary  between  private  Estates,  but  be- 
tween an  Estate  and  a  Common ;  and  although  it  was 
admitted  that  the  rejected  Evidence  had  been  tendered 
as  to  the  boundary  of  the  Estate,  only  not  as  to  the 
Common,  yet  the  two  must  be  considered  as  connected, 
and  a  Court  of  Equity  would  send  the  Case  back,  if 
there  was  a  want  of  a  proper  proof.  That  in  a  question 
of  Farm  Modus,  Evidence  of  Reputation  was  deter- 
mined to  be  admissible,  by  the  Case  from  Noy,  an  autho- 
rity, though  the  only  one.  That,  in  a  Case  of  Modus,  the 
pajfment  was  to  be  established,  and  also  its  Perpetuity, 
but  the  Perpetuity  of  payment  could  only  be  proved  by 
Evidence  of  Reputation,  and  so  also  the  Antiquity  of  the 
Farm,  in  respect  of  which  the  payment  was  made,  but 
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this  would  include  the  question  of  the  boundary.  Mo»- 
du8>  it  was  said,  was,  in  a  sense,  a  public  questicm,  the 
whole  Parish  being  interested  in  the  provision  for  the 
Clergyman ;  and  Evidence  of  Reputation,  even  in  eases 
of  private  right,  was  (it  was  contended,)  to  be  admitted 
where  the  nature  of  the  Case  required  it.  It  was  sag* 
gested,  that  the  point  had  arisen  in  some  Case  of  Abbq^ 
Lands,  which  have  acquired  the  name  of  Prion  Jjaad^ 
and  have  not  paid  Tithes,  and  Viner's  Abridgmeiii 
was  referred  to  (6). 


4th.  On  this  point,  it  was  contended,  that  there  wss 
evidence  to  show  that  the  Fatting  Park  had  been  added 
to  the  Farm  within  reach  of  memory,  and  that  though 
on  the  Authority  of  Slockwell  v.  Terry,  1  Ves.  118,  Lands 
allotted,  with  the  Incumbent's  consent,  to  an  ancient 
Farm,  in  lieu  of  right  of  Common  belonging  to  the  Fann^ 
would  be  reversed  by  the  former  Modus,  yet  it  did  not 
here  appear  that  the  Rector  had  been  privy ;  the  indo- 
sure  might  have  been  made  by  some  agreement  amongst 
the  Commoners,  without  consulting  the  Rector ;  it  might 
have  been  an  Approvement  under  the  Statute  of  Mertw, 
20  Hen.  Ill,  c.  4.  The  Lisle  family  appearing,  by  the 
Inquisitianes  post  Mortem,  to  be  Lords  of  the  Manor. 

The  Vice-chancellor  said,  that  he  should  not  inunfr* 
diately  give  Judgment,  but  he  would  state  his  imprai- 
sion:  The  Issue  in  this  Cause  was  irregular;  it  was 
double  in  its  nature,  applying  first  to  the  farm,  a  district 
which  the  Modus  was  contended  to  cover;  next  to  the 

(6)  See  Viner'i  Ab.  Evidence  T.  b.  117,  Tithes  dischaig^^ 
IS  vol.  p.  255.  folio  edit. 
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ymymMii  contended  for  as  a  Modus,  The  aew  Trial  was 
moved  for  on  the  groimds  of  Eridenoe  having  been 
impeoperly  received^  and  impropevly  tejeeted ;  of  mis* 
divaotion  of  the  Jadge,  as  to  the  weight  of  a  part  of 
the  Evidence^  and  of  the  Verdict  being  against  Evi* 
dence.  With  respect  to  the  Lease  of  17049  he  thought  it 
trnmailerial  whether  it  was  properly  or  improperly  re- 
ceived,  because  the  Evidence  of  the  Lease  only  went 
te  cany  back  some  few  years  farther  tibe  fact  of  pay- 
ments, which  had  been  established  for  a  period  suffi* 
ciently  long  by  other  Evidence;  and  it  appeared  to 
lum  therefore  that  the  rejection  of  that  Evidence  ought 
not  to  have  effected  the  Verdict.  If  in  this  Case  Repu- 
te^tion  was  not  Evidence,  which  was  the  leaning  of  his 
opinion,  then  this  Lease  was  not  admissible,  being,  in 
^fiect,  the  declaration  of  the  Lessor  of  his  own  right. 
If^  however.  Reputation  was  Evidence  in  this  Case, 
tiien  he  considered  the  Lease  to  be  admissible,  as  being 
^  fact  of  Reputation.  As  to  the  Fatting  Park,  the 
Judge,  of  Nisi  Prius,  appeared  to  have  distinctly  put  it 
'to  the  Jury  to  consider,  whether  it  was  an  ancient  part 
of  the  Farm  lately  brought  into  tillage,  or  an  addition 
%o  the  Farm,  and  to  have  directed  that  they  should 
find  the  latter  (if  it  were  their  opinion)  specially, 
Ulthough  he  intimated  that  such  finding  would  not,  in 
liis  opinion,  affect  the  Modus;  the  general  Verdict,. 
therefore,  involved  a  finding,  that  it  was  an  ancient 
part  of  the  Farm,  and  His  Honor  saw  no  reason  to  be 
TliaaffitifffiH  with  that  conclusion;  the  only  Evidence 
stsongly  adverse  to  it  being  that  of  Walks,  which  was 
both  obsonre  and  unsatisfactory,  and  opposed  by  other 
Siidence :  but  if  otherwise,  it  was  to  be  presumed  (in  the 
Bhaenea  of  opposing  testimony)  that  the  Inclosure  bad 
been  lawfuUy  madcj  and  so  made,  as  to  give  the  Land  by 
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way  of  subBtitution  for  the  right  of  Common,  and  to  bnag- 
the  Case  within  the  principle  of  Slockwell  v.  Terry  (c).  If 
so,  though  the  Verdict  might  be  wrong  in  form,  yet  it 
was  right  in  substance,  and  a  Court  of  Equity  would 
not  send  it  back  for  a  matter  of  Form. 

As  to  the  Argument,  that  an  Approvement  mi^t  be 
presumed,  it  was  not  shown  that  the  Proprietors  of  the 
Farm  had  been  Lords  of  the  Manor  since  13311,  a 
period  too  remote  to  ground  the  presumption  contended 
for. 

With  respect  to  the  ancient  documentary  Evidence, 
it  was  to  be  observed,  that  the  validity  of  a  Fann 
Modus  was  not  to  be  tried  by  a  comparison  of  value 
with  the  whole  Tithe  at  any  remote  period,  because 
other  motives  than  those  of  a  pecuniary  Bargain  m^t 
influence  a  particular  Proprietor  to  make  a  Grrant  to  the 
Church ;  and  because  the  relative  state  of  Cultivation 
and  Produce  at  the  time  of  the  contract  could  not  be 
ascertained.    That  ancient  Documents  could  not  pre- 
vail against  all  proof  of  usage,  unless  they  were  con- 
sistent with  each  other,  and  unless  the  effect  of  them 
excluded  not  the  probability,  but  the  possibility,  of  the 
Modus.    That  here  the  ancient  Documents  were  not 
consistent,  nor  did  any  of  them  exclude  the  possibility 
of  the  Modus. 

The  only  other  question  was  that  of  the  rejection 
of  the  Evidence  of  Reputation  as  to  the  Boundary  of  the 
Farm,  as  not  admissible  in  cases  of  individual  right    It    ^ 
was  plainly  admissible  in  ca^es  of  private  right,  where  a    .^ 
class  or  district  of  persons  was  concerned,  as  in  Stanley      * 
V.  White  (d).     His  Honor,  after  noticing  that  it  had  beei 

(c)  1  Yes.  Sen.  118.  (d) 
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^kdmitted  that  the  rejected  Evidence  had  not  been  ten- 
dered as  to  the  Common,  said^  it  was  argued  to  be 
receivable;  first,  as  on  a  question  of  Modus;  secondly^ 
as  on  a  question  of  Prescription  generally.    As  to  the 
first,  reputation  was  undoubtedly  Evidence  in  the  case 
of  a  parochial   Modus,   but  with  respect  to  a  Farm 
Modus,  the  Case  in  Noy  stood  alone,   and  was  too 
loose  to  be  relied  upon  for  the  present  purpose,  but 
it  was  said   that  such   Evidence   afibrded  the   only 
medium  of  proof;  he  thought  not,  because  proof  of  a 
fixed  payment ,  for  a  Farm  during  a  long  period,  even 
without  mention  of  a  Modus,    was  Evidence  of  a 
Modus;   for  the  payment  would  be  presumed  to  be 
according  to  right.    Evidence  of  reputation  was  there- 
fore not  necessary  to  support  such  a  Modus;  and  it 
could  not  be  used  against  such  a  Modus,  because  in 
cases  of  private  right  evidence  of  reputation  was  only 
admissible  in  confirmation  of  actual  enjoyment,   and 
not  against  it.     A  still  larger  principle  was  however 
contended  for,   namely,  that  it  was  receivable  on  all 
questiona  of  prescription.    But  in  late  times,  he  did  not 
find  this  spates  of  Evidence  to  have  been  even  ten- 
dered in  cases  of  prescription  as  to  individual  rights, 
except  as  to  a  right  of  Way;  such  a  general  principle 
^ronld   have   been  a  ready  answer  in   every  case   in 
which  the  question  had  arisen ;  but  he  did  not  find  that 
it  had  ever  before  been  stated  that  by  a  prescriptive 
Hght  was  meant  only  a  right  so  remote  that  the  policy 
of  the  law  permitted  it  to  be  established  without  plead- 
ing the  grant.    That  it  was  admitted,  that  where  the 
^rant  was  pleaded,  no  such  evidence  could  be  received, 
^though  the  grant  might  be  pleaded  to  be  lost,  and 
supported  from  usage  alone ;  and,  in  principle,  there 
»eemed  no  difierence  between  the  two  cases.    His  Honor 
Vol.  IV.  Q 
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deferred  pronoancing  his  final  Judgment,  giving  liberty 
to  the  Plaintiff  in  Equity  to  produce  any  further  Au- 
thorities. 


On  the  25th  June  181 9,  no  further  Authorities  being 
produced.  His  Honor  dismissed  the  MotioUi  with  Costs; 
observing,  that  he  gave  the  Costs,  on  the  grounds  that 
where  a  finding  at  Law  is  confirmed,  those  who  dis- 
puted it  must  pay  the  Costs ;  and  that  the  Costs  of  a 
Motion  dismissed,  are  not  Costs  in  the  Cause. 


BAYLEY  V.  MANSELL. 


15th  July. 


On  a  Bill  filed  for  the  substitution  of  new  IVosteea,  a 
Decree  was  made  accordingly,  and  for  a  Conveyance  to 
them.  Mr.  Shadwell  suggested,  that  it  would  be  goi»- 
venient,  by  a  clause  in  the  Conveyance,  to  enaUe  *  the 
new  Trustees  to  appoint  others  in  their  stead, .  if  i 
should  become  necessary ;  but  the  Vice-Chamdhr 
fused  to  direct  the  insertion  of  such  a  clause,  there 
no  provision  to  that  effect  in  the  Trust^Deed. 
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ROFFEY  V.  SHALLCROSS. 


A  PERSON  purchased^  under  a  Decree,  Two  Sevenths 
of  an  EstatCi  in  one  Lot.  There  was  a  good  Title  to 
one  One-Beyenth|butnot  to  the  other  One-seventh ;  and 
upon  thisi  the  Vice-chancellor  held,  that  the  Purchaser 
was  at  liberty  to  be  discharged  firom  the  whole  of 
his  Povchase. 


Mr.  Belif  for  the  Purchaser. 
Mr.  HeaU,  coniri  {c). 


{c)  The  Caies  are  conflict- 
mg  on  this  subject;  biit  it 
u  imiiecessary  to  enumerate 
tliemyastheyareall  stated  in 
Sugd.  Vend.&  Purch.  246,  &c. 
ed.  5*  Lord  £Zio»  is  there 
represented  to  have  been  of 
opinion,  that  where  there  is 
aPurchaseof  two  Lots,  and  no 
Title  can  be  made  to  one  Lot, 
die  Purchaser  is  bound  to  take 
the  Lot  to  which  a  good  Title 
can  be  made,  unless  there  was 
an  understanding  that  the 
Pardiaser  was  not  to  take 
any  of  die  Lots  Unless  he 


could  obtain  them  all ;  but  in 
an  analogous  Case,  Ex  parte 
Ulsley,  sad  Jan.  1819,  where 
there  was  a  Purchase  of  two 
Lots,  under  a  Sale  in  Lunacy, 
and  the  Biddings  were  sought 
to  be  opened  as  to  one  Lot ; 
his  Lordship  would  not  suffer 
the  Sale  of  that  one  Lot  to  be 
opened,  unless  the  other  was, 
except  the  Purchaser  chose  to 
keep  the  Lot  as  to  which  the 
Bidding  was  not  sought  to  be 
opened ;  becausehe  might  not 
have  bought  that  Lot  unless 
he  was  to  have  both. 


ga 
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1819.  ANONYMOUS* 

3oth&a2dJuly.  jjj  ^j^.^  ^^^^^  ^^^  Viee-ChanceUar  took  occasion  to 
There  must  be  Q^serve,  on  the  Rule  he  had  laid  down,  that  a  gross  sum 
a  Petition  xvhere  ^^  ^^^^y  ig  n^^  ^  be  paid  out  of  Court  on  Motion,  but 
^  l^t  be  id  ^"^y  ^^  Petition.  He  observed,  that  the  Title  to  receive 
out  of  Court ;  Money  out  of  Court  must  be  the  result  of  former  pro- 
butuJkere  only  ceedings  in  the  Cause,  and  that  it  was  necessary  there 
Interest  on  a  should  be  a  written  statement  of  such  previous  proceed- 
gros$  Sum  is  ap-  jjjgg  ^y  the  Party  who  appUes  for  the  Money ;  a  mere 
plied Jbr  mU  of  gtatement  at  the  Bar,  by  Counsel,  of  the  right  to  the 
'  .  Money,  according  to  the  instructions  of  the  Solicitor 

not  being  sufficiently  satisfactory.  In  all  cases,  whether 
by  Motion  or  Petition,  the  Order  drawn  up  by  the  Re- 
gislrar  for  payment  of  the  Money,  contains  a  deduction 
of  the  Title  to  the  Money ;  but  the  Registrars  find  it 
difficult  to  state  in  the  Order  made  upon  Motion,  the 
Title  to  the  Money,  and  are  obliged  to  collect  it  from, 
the  Solicitors. 

IVn  Honor  said,  he  had  inquired  into  the  difference  of 
the  Expense  between  an  Order  made  on  Motion,  andt 
when  made  on  Petition,  and  found  there  was  no  materiaB 
difference  in  the  Expense.    The  Order  is  of  the  same 
length  in  both  cases.    The  Brief,  on  a  Motion,  must  be 
the  same  as  on  a  Petition ;  for  the  facts,  showing  the 
Title  to  the  Money,  must  in  both  cases  be  stated  in 
the  Brief.    The  only  difference  in  Expense  is  that  of  the 
Petition,  and  in  Petitions  of  ordinary  length  he  found 
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it  amounted  only  to  about  2  /.  The  convenience  of  a 
Petition  was  so  greats  for  the  purposes  of  Justice,  as  well 
as  to  the  Registrars,  that  he  thought  the  small  additional 
Expense  occasioned  by  a  Petition,  ought  not  to  pre- 
vent the  adoption  of  the  Rule.  The  Rule  applies  only 
where  a  gross  Sum  is  sought  to  be  paid  out  of  Court. 
Where  the  Interest  only  on  a  gross  Sum  is  applied  for 
to  be  paid  out  of  Court,  that  may  be  done  on  Motion. 


Anonymous. 


mSSm  'tmXtSiSMn 


BLISS  V.  COLLINS.  ^     ^^!^'    > 

,  37th  July. 

1  HIS  was  a  Bill  for  the  specific  performance  of  the       q^  ^^  Excen- 
Purchase  of  a  Public-house,  sold  by  Auction.    In  the  turn  to  the  Mas- 
particulars  of  Sale  the  house  was  thus  described : —  ter's  Report^  tha* 
"  Lot  2.    Freehold  near  Red'Hon-square.    An  old  esta-  ^good  Tide 
bUshed  freehold  brick-built  Public-house,  four  stories  could  not  be  made, 

high,  known  by  the   sign  of  the  White  Bear,  Princes-   „,/*^       "       * 

'  .  ,  .      f  r     1  1  Whether  on  a 

street,  Red-lion'square,  with  extensive  Vaults  under  and  g^  of  one  of 

in  front  of  the  same,  on  Lease,  with  a  house  adjoining  ^f,^  Houses,toUh 
to  Mr.  Remnm/ids,  which    expires  Michaelmas   1831.  an  apportioned 

Rent  of  ^Uy  but 
no  Apportionment  had  taken  place,  the  Purchaser  tuoidd,  by  the  Conveyance 
of  the  Vendor  toithout  the  concurrence  of  the  Lessee,  acquire  the  same  Rights 
and  Remedies  against  the  Lessee  in  respect  of  the  apportioned  Rent  of  40  L 
therein  to  be  reserved  to  him,  as  he  woidd  acquire  in  case  no  Rent  were 
mentioned  in  such  Conveyancejrom  the  Vendor^  and  the  anntuU  Rent  qf^fiL 
tvere  legally  apportioned  by  a  Jury  for  that  part  of  the  Reversion  cent' 
prised  in  Lot  2.     Upon  this  Question,  a  Case  xvas  sent  to  Law, 

Q  3 
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Tie  apportioned  Rent  for  this  Lot  is^oLper  anmmJ'^^ 
Lot  3  was  thus  described :  **  A  Freehold  House  adjcmi- 
ing  the  preceding,  and  communicating  thereto,  on  Lease, 
with  Lot  2,  to  Mr.  JRaTtmaiMb,  which  expires  Michaelmas 
1831.  The  apportioned  Rent  for  this  Lot  is  25/.  51. 
per  annum**    This  Lot  was  not  sold. 


Tlie  Defendant,  by  his  Answer,  admitted  the  Pur- 
chase, but  objected  to  the  Title. 

An  Order  (20th  January  1816)  was  obtained,  by 
consent,  for  a  Reference  as  to  the  Title,  and  an  Abstract 
of  Title  was  left  with  the  Master ;  to  which,  many  ob- 
jections were  made,  but  they  were  all  overruled  by  the 
Master^  except  one ;  viz.  *^  That  by  a  Deed,  4th  May 
1805,  the  Premises  were  conveyed,  subject  to  a  Lease, 
which  would  not  expire  until  1863,  whereas  the  parti- 
cular for  Sale  described  the  Premises  sold  as  subject 
to  a  Lease  expiring  in  1831.''  The  Master  accordingly 
reported,  that  a  good  Title  could  not  be  made.  An 
Exception  was  taken  to  his  Report ;  and  on  the  Hearing, 
the  then  Vice-chancellor  (a)  was  of  opinion,  that  the  Plain- 
tiff had  shown,  by  Evidence  produced  before  the  Master^ 
that  the  Term  had  been  merged  in  the  Freehold,  and 
that  there  was  no  objection  to  the  TiUe  on  account  of 
the  Term. — ^The  Defendant's  Counsel  then  proceeded 
to  discuss  another  objection  which  he  had  taken  to  the 
Title,  which  the  Master  had  overruled  on  the  ground 
that  it  was  not  an  objection  to  the  TiUe,  but  to  the 
Conveyance.    That  objection  was,  **  That  the  House  in 

(a)  Sir  Thomas  Plumer. 
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qoestion  is  on  Lease  with  another  adjoining  to  one 
James  Remmands,  at  a  Rent  of  652.  lOt.,  according  to 
the  Abstract ;  and  the  Particular  states  the  apportioned 
Rent  for  the  House  in  question  is  40/.^  and  of  the  ad- 
joining House  25/.  51."  The  Vice'Chaucettor,  as  to  this 
objection,  was  of  opinion,  it  was  an  objection  as  to  the 
Title,  and  not  as  to  the  Conveyance. 


Bliss 

COLLIVS. 


After  the  Exception  was  thus  disposed  of,  the  Plain- 
tiff, to  remedy  the  objection,  made  a  Conveyance  by 
Lease  and  Release,  23d  and  24th  March  18  ig,  to  a 
Trustee,  for  himself,  of  the  purchased  House,  and  of 
the  apportioned  Rent  of  40/.,  part  of  the  entire  Rent. 
This  Conveyance  was  produced  before  the  Master,  and 
it  was  contended  before  him,  that  this  was  a  lega 
apportionment  of  the  Rent;  but  by  his  reviewed  Report  « 
14th  May  i8ig,  he  certified  that  the  Plaintiff  could  not 
make  a  good  Title.  To  this  Report  the  following  Ex- 
ception was  put  in,  stating  the  Report  (including  the 
Mastei^B  Opinion  against  the  Title),  and  that  ''the  ground 
upon  which  the  Master  hath  so  stated  is  understood  to  be, 
that  the  Rent  is  not  a  legally  apportioned  Rent ;  whereas 

the  Plaintiff  submits  that  he  hath  shown,  by  certain 
Indentures  of  Lease  and  Release,  dated  respectively  the 
23d  and  24th  March  iSig,  produced  before  the  said 
Master,  that  the  said  Rent  is  a  legally  apportioned 
Rent,  and  that  therefore  the  objection  arising  out  of  the 
Statement  aforesaid  hath  been  removed  ;  wherefore  the 
said  Master  ought  to  have  stated  by  his  said  Report, 
that  the  Plaintiff  can  make  to  the  Defendant  a  good 
Title  to  the  same  Estate.    In  which  particular,"  8cc. 


This  Exception  came  oh  now  to  be  argued. 

Q4 
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Mr.  Wilson,  Mr.  Sugden,  and  Mr.  Teed,  in  Mippoit 
of  the  Exception. 

The  Master  is  wrong  in  his  conclusion,  that  a  good 
Title  cannot  be  made.  His  Report,  as  is  usual  in  sach 
Cases,  does  not  state  the  grounds  upon  which  he  is  of 
opinion  that  a  good  Title  cannot  be  made,  but  it  is 
known  that  the  objection  is  in  regard  to  the  apportioned 
Rent,  as  to  which  he  is  of  opinion  no  good  Titk  can  be 
made. 


The  particulars  of  Sale^  state  as  to  Lot  2,  that  ^  the 
apportioned  Rent  for  this  Lot,  is  40/.  per  arm.**  The 
meaning  was,  that  the  Purchaser  would  convey  this 
House  with  an  apportioned  Rent.  It  is  Rent  Service, 
and  apportionable,  and  the  Conveyance  to  the  Vendee 
will  operate  as  an  apportionment ;  in  Co*  Litt.  148  a. 
it  is  said, ''  If  the  Lessor  granteth  part  of  the  Reversion 
to  a  Stranger,  the  Rent  shall  be  apportioned ;  for  the 
Rent  is  incident  to  the  Reversion  (d)."  Where  there- 
fore there  is  a  Conveyance  of  one  of  these  two  Houses, 
in  respect  of  which  two  Houses  one  entire  Rent  is  paid, 
the  Law  apportions  the  Rent,  and  the  Vendee  may  bring 
an  action  for  it,  and  the  Jury  will  apportion  the  Rent. 
Here,  however,  the  apportionment  of  the  Rent  will  be 
a  legal  consequence  of  the  Conveyance,  and  the  Vendee 
may  bring  an  action  of  Covencoit  for  it,  and  the  inter* 
vention  of  a  Jury  to  settle  the  apportionment  will  be 
unnecessary.  In  Collins  v.  Hardin^s  Case,  13  Co.  58, 
it  was  argued,  that  the  reservation  of  the  Rent  was  an 
entire  Contract,  and  by  the  act  of  the  Lessee,  it  cannot 
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(d)  See  also  2  Inst.  504. 
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be  apportioned,  but  it  was  held  it  might,  for  that  the 
Rent  was  incident  to  the  Reversion,  and  the  Reversion 
is  severable,  and  by  consequence  the  Rent  also ;  and 
Sir  Edward  Coke  concludes  this  Case  thus:  ''Note 
'well  these  Cases  and  Judgments,  for  they  are  given 
upon  great  reason  and  consideration;  for  otherwise 
great  inconvenience  would  ensue,  if  by  severance  of 
part  of  the  Reversion  the  entire  Rent  should  be  lost ; 
and  the  Opinion  reported  by  Serjeant  Bendloes,  in  Hil. 
6  &  7*  E.  6,  to  the  contrary,  nihil  valet  (sciL)  that  the 
Rent  in  such  Case  should  be  lost,  because  that  no  Con- 
tract can  be  apportioned ;  which  is  not  Law ;  for,  i.  A 
Rent  reserved  upon  a  Lease  for  years,  is  more  than  a 
Contract,  for  it  is  a  Rent  Service :  2.  It  is  incident  to 
the  Reversion,  which  is  severable ;  3.  Upon  recovery 
of  part  in  waste,  or  upon  entry  in  part  for  a  forfeiture, 
or  upon  surrender  of  part,  the  Rent  is  apportionable." 


Bliss 

V. 

Collins. 


In  Stevenson  v.  Lambert  (e),  it  was  held  by  Lord  Ellens 
borough,  that  Covenant  vnll  lie  against  the  Assignee  of 
part  of  an  Estate  for  not  repairing  his  part,  ''  for  it  is 
dividable,  and  follows  the  Land  with  which  the  Defen- 
dant, as  Assignee,  is  chargeable  by  the  Common  Law, 
or  by  the  statute  32  Henry  VIII,  c,  37'*;  and  in  Twynam 
IT.  Pickard(f),  it  was  determined,  that  Covenant  will  lie 
l)y  the  Assignee  of  the  Reversion  of  part  of  the  demised 
{,  against  the  Lessee,  for  not  repairing. 


In  Bacon^s  Abridgment  (g),  tit.  Renty  which,  as  to  this 
part  of  the  Work  is  well  known  to  have  been  penned 
hy  Chief  Baron  Gilbert,  he  considers  whether  a  Rent 

(e)  2  East,  580.  (/)  3  Barn.  &  Aid.  105. 

{g)  Gwilliro*s  edit.  6  vol.  p.  48. 


Bliss 
Collins^ 
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Service,  incident  to  the  Reversion,  may  be  i4>portioned 
by  the  grant  of  part  of  the  Reversion,  and  holds  that  it 
may,  and  he  puts  this  Case :  '*  If  A.,  possessed  n(  a  Temi 
for  twenty  years,  leases  it  for  ten  years,  reserving  30/. 
Rent,  and  afterwards  jt.  devises  ao/.  of  the  Rent  to 
three  of  his  Sons,  equally  to  be  divided,  this  is  a  good 
Devise,  and  each  of  the  Sons  shall  have  |ui  Action  of 
Debt  for  his  third  part,  though  the  Reversion  to  which 
the  Rent  was  originally  incident,  remains  entire;  fot 
there  is  nothing  in  the  nature  of  the  thing  to  hinder  such 
a  Division  or  Apportionment ;   and  if  the  Tenant  omits 
to  pay  the  Rent,  the  several  Actions  are  a  mischief 
which  he  brings  upon  himself,  and  which  he  might  and 
ought  to  have  prevented."     It  is  clear,  therefore,'  thai 
by  a  Conveyance  to  the  Purchaser  he  will  take  an  ap* 
portioned  Rent,  as  stated  in  the  particulars  of  Sale,  and, 
therefore,  that  he  is  bound  to  complete  his  Contract. 


Mr.  Hart,  contrd : — 

According  to  the  particulars  of  Sale,  it  must  be  sup* 
posed  that  the  House  to  be  sold,  and  the  apportioned 
Rent,  was  a  Rent  which  had  already  been  apportioned. 
No  Rent  was  apportioned  when  the  Sale  took  place,  or 
since.  On  the  apportionment  of  the  Rent,  the  right  of 
entry  is  gone,  that  not  being  divisible  (/).  There  is  also- 
a  Covenant  to- insure,  and  other  Covenants  in  the  Lease^ 
which  will  not  be  effectual  after  an  Apportionmem 
and  great  inconvenience  and  loss  may  arise  upon 
Powers  given  under  the  Statutes  of  the  4  Geo.  II, 
1 1  Geo.  II. 


(/)  Knight's  Case»  5  Co.  ^^y^  b. ;  and  see  what  Mr. «/.  Uolro^m^'^ 
sayBt  in  Twynam  v.  Fickard>  2  Bam.  &  Aid.  U2. 
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Mr.  Sugden  - — 
Tlie  severance  of  the  Estate  demised  does  not  take 
away  the  mutual  remedies;  besides,  all  the  consequences 
of  an  apportioned  Rent,  the  Purchaser  must  be  supposed 
to  be  aware  of,  when  he  agreed  to  purchase  it. 

I  have  lately  had  before  me  the  Conveyances,  on  the 
Sale  to  dififerent  Persons,  of  one  of  the  largest  Estates 
in  the  Kingdom.  Those  Conveyances  have,  by  the 
different  Purchasers,  been  under  the  observation  of  the 
ablest  Conveyancers ;  the  Conveyances  were  of  an  ap- 
portioned Rent,  and  no  doubt  was  suggested  by  any 
Person  that  the  Conveyances  were  imperfect,  because 
the  Lessee  was  not  a  Party. 

■ 

The  Vice-Chancellor  : — 

The  Particular  under  which  the  Defendant  purchased 
represents  the  40  /.  per  annum  to  be  an  apportioned  Rent 
for  this  Lot ;   and  he  insists  that  there  not  being  at  the 
time  of  the  Sale  any  apportioned  Rent,  he  is  not  bound 
to  complete  his  Purchase;  the  Plaintiff  alleges  that  his 
Conveyance  alone  will  pass  this  Property  to  the  Pur- 
chaser, with  an  apportioned  Rent  of  40  /.  as  legally  and 
effectually  as  if  a  Jury  had  intervened.    This  is  a  mere 
legal  question.    Let  a  case  be  sent  for  the  Opinion  of 
^  Court  of  Law ;  viz.  Whether  the  Purchaser  of  Lot  3, 
'^vould,  by  the  conveyance  of  the  Vendor  alone,  with- 
out the  concurrence  of  the  Lessee,  acquire  the  same 
Hights  and  Remedies  against  the  Lessee,  in  respect  of 
^e  apportioned  Rept  of  40  /.  therein  to  be  reserved  to 
liim,  as  he  would  acquire  in  case  no  Rent  were  men- 
"tioned  in  such  Conveyance  from  the  Vendor,  and  the 
annual  Rent  of  40  /.  were  legally  apportioned  by  a  Jury 
ibr  that  part  of  the  Reversion  comprised  in  Lot  2  ? 


^35 


1819. 
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i8ig. 

* V ' 

i3Ui  July. 

On  a  Motion 
for  a  Receiver 9 
an  Issue  directedy 
and  that  the 
Plaintiffand 
a  Defisndant 
should  be  exa^ 
mined  t^nm  the 
Trial  of  the 
Issue. 

TheDeJenddiUs 
aftermards  re* 
Jused  to  proceed 
on  the  Issue; 
andittvas  heldy 
that  they  couid 
not  be  compelled 
to  proceed. 


GARDINER  v.  ROWE  and  others. 

On  a  Motion  for  a  Receiver,  an  Issue  was  directed 
in  this  Cause ;  and  a  direction  was  asked,  that  the 
Plaintiff  and  George  Wilkitison,  one  of  the  Defendants, 
should  be  ordered  to  be  examined  upon  the  Trial. 

The  Vice-chancellor  had  some  doubt  as  to  the  pro- 
priety of  such  an  Order,  though  he  believed  it  had 
been  made  in  a  Cause  of  Harben  v.  Deane,  not  re- 
potted. 

The  Cause  stood  over  to  look  into  the  Authorities ; 
and  on  this  day  it  was  stated,  that  the  Order  in  Harben 
V.  Deane  was  by  consent :  but  that  in  Harwood  v. 
HarvH)od,  25th  January  1806,  Reg.  Lib.  (A),  fol.  672, 
there  was,  without  consent,  an  Order,  that  the  PlainCitf 
and  Defendant  should  be  examined  on  the  Issue. 

The  Vice-Chancellor,  on  the  Authority  of  that  Case^ 
directed  that  the  Plaintiff  and  the  Defendant  George 
Vf^ilkimon  should  be  examined  upon  the  Trial ;  and  thes- 
Jury  were   to  be   at  liberty  to   endorse   any  Matte^^ 
specially. 

Mr.  Bell,  Mr.  Rose,  and  Mr.  Matthews,  for  lh« 
Plaintiff. 


Mr.  Wetherell,  Mr.  Montagu,  and  Mr«  Pepys,  for 
Defendants. 


The  Defendants  afterwards  declined  proceeding  c^^n 
the  Issue.    An  Application  was  made  for  a  Compulso^rry 
Order;  but  the  Vice-Chancellor  held  (as  I  was  informed.    X 
that  he  had  no  power  to  compel  them  to  proceed  ontt^e 
Issue. 
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DANSEY  r.  BROWNE.  28th  July. 

Motion  to  dissolve  the  Injunction  which  had      ?."  "  ^*^ 

to  dtssovoean  In*  • 
»tained  in  this  Cause,  a  reference  of  the  Answer  j^^^^^  •^  ^^ 

ertinence  was  shown  for  cause  against  dissolving  coming  in  of  the 

mction^  and  the  Party  was  put  upon  the  usual  terms  Answer)  a  refers 

ningtheMasteFsReportinfourdajs.  The  Report  enceoftheAn- 

>t  obtained  within  the  four  days,  and,  in  conse-  ^^/^  Imper^ 

,  the  Injunction  was  dissolved.  The  Master  after-  ^  .  ^ 

1  1      *  1 -»*     T^  ..  for  cause  against 

eported  the  Answer  was  impertinent;  and  Mr.  Bell  dissolving  the 

oved,  upon  this  Report,  to  revive  the  Injunction  samey  and  the 

bserved,   that  when  on  a  Motion  to  revive  an  Party  hjms  pa 

ion, a  reference  of  an  Answer  for  Insufficiency  is  upon  the  terms 

for  cause  against  dissolving  the  Injunction,  and  ofobtatntfigthe 

rty  is  put  upon  the  usual  terms  of  obtaining  the   ^^  .         Z» 
.  %>  .  ,  .     r        ,         ,        1     T^  .  /ottr  days.    The 

8  Report  withm  four  days,  but  the  Report  is  "ot  «^  .'^  ^. 

id  within  that  time,  the  Injunction  is  dissolved,  obtained  xoithin 

it  if  the  Master  afterwards  reports  the  Answer  to  the  Jour  days^ 

ufficient,  the  Plaintiff  may  move  to  revive  iht  and  the  InjunC" 

tion ;  and  that,  by  analogy,  the  same  rule  must  ^*^^  ""^^  ^' 

where  an  Answer  is  referred  for  Impertinence,  *      , '     Jt'' 
,-,  ,  1       .  .  xvards  a  Report, 

le   Master  reports  the  same  to  be   impertment.  .1.  .1^  Anstoer 

he  reference  is  disposed  of  for  Impertinence,  the  n,^  impertinent^ 

iff  may  refer  the  Answer  for  Insufficiency,  and  xvas  obtained; 

',  do  it  before,  Pellew.v. (r),  and  may  show  and  upon  that 

ference  for  Insufficiency  as  cause  against  dis-  Report  a  Motum 

5  the  Injunction.  *^'  "^  ^  ^• 

the  other  side,  it  was  contended  by  Mr.  Attar.  ^.         j£     ' 

^        .     ^     *  tton,  ana  it  toas 

Plaintiff  could  not  apply  to  revive  an  Injunction,  ^^^  that  such  a 
r  because  a  Report  was  obtained  that  the  Answer  MotioncouUnot 
npertineftt,  and  that  no  Motion  was  yet  made  for  be  sustained. 

(r)  6  Ves.  456. 
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expunging  of  the  Impertinence.  It  is  for  them  to  mo?e 
to  expunge  the  Impertinence,  and  is  the  Injunction  to 
be  revived,  and  they  at  liberty,  for  an  unlimited  period, 
to  prevent  us  moving  to  dissolve  it,  upon  the  Answer 
merely  because  they  have  not  expunged  the  Imperti- 
nence ;  after  which,  they  may  move  to  refer  the  Answer 
for  Insufficiency,  and  show  that  reference  for  canse 
against  dissolving  the  Injunction.  This  would  lead  to 
great  oppression.  It  is  not,  however,  pretended  that 
they  mean  to  refer  the  Answer  for  Insufficiency. 

The  Vice-Chancellor  : — 
I  do  not  concur  in  the  supposed  Analogy  between  a 
Reference  for  Impertinence,  and  a  Reference  for  Insuffi- 
ciency. The  Analogy  applies  to  the  extent,  that  if  a 
Reference  for  Impertinence  is  shown  for  Cause  i^ainst 
dissolving  an  Injunction,  and  the  Report  is  to  be  made 
within  four  days,  and  the  Report  is  not  made  within 
diat  time,  the  Injunction  is  dissolved,  as  it  is  in  the  Case 
of  an  Answer ;  but  there  the  Analogy  ceases,  for  if  an 
Answer  is  reported  insufficient,  the  Party  may  imme- 
diately put  in  a  farther  Answer,  and  again  move  to  dis- 
solve the  Injunction;  but  if  an  Answer  is  reported 
impertinent f  the  Defendant  has  no  means  of  immediate! 
proceeding,  but  the  Defendant  is  in  the  power  of  th^ 
Plaintiff,  who  alone  can  move  to  expunge  the  Imperti 
nence.  I  think,  therefore,  you  cannot  move  to  reviv 
the  Injunction  on  the  ground  of  the  Report  of  Imperti 
nence ;  but  I  shall  make  inquiry  into  the  Precedents 
if  none  are  found,  I  shall  hold  that  you  cannot  move 
revive  the  Injunction  upon  the  Report  of  Impertinenc 
but  that  it  can  only  be  done  on  a  Report  of  the  Insuffi 
ciency  of  the  Answer. 

No  further  mention  was  made  of  the  Case. 
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1819. 
YATES  V.  FARE6R0THER  and  another.  ' ^ ' 

^^^  38th  July, 

J.  HIS  was  a  Bill  for  a  specific  performance  against  a      gm  againa 
\^eiidee,  and  the  Auctioneer,  who  had  a  considerable   VendeeandAuC' 
Deposit  in  his  hands  was  made  a  Defendant ;  and  the  Bill  tumeer,  praying 
prayed  not  only  a  specific  Performance,  but  that  the  *  *P^^  P^^ 
JDeposit  might  be  paid  into  Court.   The  Auctioneer,  by  •^J^J'^^^ 
Ins  Answer,  expressed  his  readiness  to  pay  the  Deposit  ^  Jm^o^ 
uto  Court,  after  deducting  his  claims  upon  the  same.      Court.    Auc» 

tioneer  admits 
'Mr.  Agar  moved,  upon  the  Answer,  that  the  Auc-  the  Deposit  to  be 

tiooeer  might  be  ordered  to  pay  the  Deposit  into  Court  ^  ***  hands^  and 

states  his  claims 

Mr.  Tre»hve,contrd:^  SbLtfeww 

There  is  no  instance  of  such  a  Prayer  in  a  Bill.    If  ordered  to  pav 

the  Order  is  made,  the  Auctioneer  ought  to  be  allowed  in  the  Deposit^ 

€0  retain  his  claims  upon  the  Deposit.  after  retaining 

the  amount  of 

The  VicE^HANGELLOR :—  his daims,  and 

The  Auctioneer  is  a  mere  Stakeholder,  and  the  Court  prepui 

to  any  question 
^priU  secure   the   Stake  pending  the   Litigation.    Let  -.  #^  ^  Money 

tiie   Defendant   pay    into   Court   the   Deposit,    after  retained. 

deducting  the  amount  of  his  Claims  upon  it:  but  with* 

out  prejudice  to  any  question  as  to  so  much  of  the 

Deposit  as  is  retained. 
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1819. 

^  ,  /  STEADMAN  v.  ELLIS. 

39th  July. 

The  onfy  An-  Jf |{.  NEWLAND  moved  after  a  Replication,  to  di^ 
9werihatcanbe  ^^^^  ^j^^  gjn  f^^  ^^^^  ^f  prosecution,  observing,  that 

tion  t  d'  '  ^^  cause  could  be  shown  against  the  Motion,  and  that 
uanunderUMns  *'^  ^^  Plaintiff  could  do  was  to  undertake  to  speed  the 
to  speed  the         Cause. 


Cau$e. 


Mr.  Wray^  contra,  was  about  to  state  circumstances' 
to  show  tl)at  there  could  be  no  advantage  in  prosecuting 
the  Suit;  but 

The  Vice-ChanceUor  observed,  that  no  other  Answer 
could  be  given  to  the  Motion,  but  an  undertaking  to 
speed  the  Cause  ;  and  that  if  there  were  any  particular 
circumstsuices  attending  the  Case,  they  ought  to  be  the 
subject  of  a  special  AppHcation  (0). 


(0)  In  various  other  Cases  the  Vice- Chancellor  has  deter- 
mined in  the  same  manner. 
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f.  T.  OtBSON  and  CHAS.  VARNHAM,    Plitintiffs, 

and 

LNN  WHITEHEAD,  WM.  EDWARDS,  THOS. 
COLLETT,  JOHN  WHITEHEAD,  and  SIR  B. 
HOBHOUSE,  Bart.      -       -       -        Defendants.     .    *^'»     . 

*  30th  July. 

fl.  BILL  was  filed  by  the  Plaintiffs^  as  Assignees  of      OnanedaX 

leorge  Whitehead  the  younger^  and  Gamsuttel  Clarke,  AppUcatum^  the 

dio  were  stated  to  be  Creditors  of  George  Whitehead  Co^*  where 

lie  elder,  deceased,  agi^nst  the  Defendants  his  Execu-  circumtancee 

an  and  Trustees,  praying  an  Account  of  what  was  ^^f^*^    » 

iwing  to  the  Plaintiffs  as  such  Assignees ;  and  that  the  f^j^  i^^^  ^^ 

Defendants  might  admit  Assets,  or  set  forth  the  usual  pi^  double. 

lecoiints ;  and  that  if  the  personal  Estate  of  the  Tes- 

ator  ¥ras  not  sufficient  to  answer  the  Plaintiffs  Claim, 

liat  the  deficiency  might  be  supplied  by  the  Sale  of  the 

feetator's  real  Estates,  or  a  sufficient  part  thereof;  or  in 

aae  the  Court  should  be  of  opinion  that  the  real  Estates 

if  the  Testator  were  not  charged  by  his  Will  with  the 

^yment  of  his  Debts,  then,  that  it  might  be  declared 

liat  the  real  Estates  of  the  Testator  are  applicable  to 

iie  payment  of  the    Plaintiffs    Debt,  and    the   other 

insatisfied  Creditors  of  the  Testator,  under  and  by  virtue 

)f  tIieActofthe47  Geo.  III.Sess.2,  c..74,s.  i,  and  that 

the  necessary  directions  might  be  given  for  making  good 

the  deficiency  of  the  personal  Estate,  by  Sale  of  the 

Testator's  real  Estates,  or  a  sufficient  part  thereof. 

The  Bill  did  not  state  the  Will  at  length,  but  only 
purtially  as  to  other  matters,  with  a  reference  to  the  Will 
Vot.  IV.  R 
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when  produced ;  nor  was^it  stated  in  the  Bill,  that  by  the 
Willy  the  Testator's  real  Estates  were  charged  with  the 
payment  of  his  Debts,  except  that  there  was  a  charge, 
''  that  in  case  the  personal  Estate  and  Effects  of  him 
the  said  Testator,  are  not  sufficient  to  pay  and  satisfy 
the  Plaintiffs  said  demand,  that  Plaintiffs  are  entitled 
to  have  same  raised  and  paid  out  of  the  real  Estates  d 
him  the  said  Testator,  under  and  by  virtue  of  the  direc- 
tions for  the  payment  of  his  Debts  contained  in  the  said 
Testator's  Will ;  and  in  case  this  Court  shall  be  of  Ofir 
nion  that  the  said  Testator  has  not,  by  his  said  WiO, 
charged  his  said  real  Estates  with  the  payment  of  his 
Debts;  then  Plaintiffs  charge,  that  the  Testator  Geo. 
Whitehead  the  elder,  was  in  his  life-time,  and  at  the 
time  of  his  death,  a  Trader  within  the  meaning  of  ^ 
Bankrupt  Laws ;  and  that,  under  and  by  virtue  of  an  Act 
of  Parliament  passed  in  the  47th  year  of  the  Reign,  8tc 
his  the  said  Testator's  real  Estates  are  Assets  in  Equity, 
for  the  payment  of  his  Debts,  &c." 


To  this  Bill,  the  Defendants  Ann  Whitehead  and  Wm, 
Edwards,  put  in  the  following  Plea  to  part  of  the  BiB> 
together  with  an  Answer  as  to  the  rest, 

''  That  Defendants,  by  Protestation,  &c.  To  all  such 
parts,  or  so  much  of  said  Bill  that  doth  require  or  call 
upon  Defendants  to  set  forth  an  Account  and  Rental 
of  all  the  real  Estates  of  Geo.  Whitehead  the  Testator, 
in  the  said  Bill  mentioned,  and  where  same  are  situate, 
and  also  an  Account  of  all  the  Rents  and  Profits  thereof 
received  by  Defendants  and  said  other  Defendants  in 
said  Bill  in  that  behalf  mentioned,  or  either  of  the0i 
during  the  time  they  or  either  of  them  have  or  has  been 
in  the  possession  and  receipt  of  the  Rents  and  Profit 
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thereof,  together  with  the  times  when,  and  the  Persons 
firom  whom,  and  the  particular  Estates  in  respect  whereof 
they  or  either  of  them  received  the  same;  and  that 
Defendants,  and  said  other  Defendants,  may  set  forth 
whether  they  have  disposed  of  any  and  which  of  the 
said  real  Estates  of  said  Testator ;  and  to  whom  and 
at  what  prices,  and  at  what  times,  and  how  they 
have  appUed  and  disposed  of  the  Money  arising  from 
such  Sales  and  every  part  thereof;  and  then  praya 
that  it  may  be  declared  that  the  real  Estates  of  him 
•aid  Testator  are  applicable  to  the  payment  of  the 
Debts  of  said  Plaintiffs,  and  the  other  unsatisfied  Cre- 
diUxB  of  him  said  Testator,  under  and  by  virtue  of  a 
oertain  Act  of  Parliament,  made  and  passed  in  the  47th 
year  of  the  Reign  of  His  present  ]VIajesty,  intituled, 
^  An  Act  for  the  more  effectually  securing  the  payment 
of  the  said  Debts  of  Traders,"  and  in  that  case  all  pro- 
per and  necessary  directions  may  be  given  for  making 
good  the  deficiency  of  the  personal  Estate  of  said  Tes- 
tator,  by  sale  of  said  Testator's  real  Estates,  or  a  suffi- 
cient part  thereof; — Do  plead  thereto,  and  for  Pleas  do 
say  and  aver.  That  George  Whitehead  the  elder,  the 
Testator  in  said  Bill  mentioned,  was  not,  at  the  time  of 
bis  death,  a  Trader  within  the  true  intent  and  meaning 
of  the  Laws  relating  to  Bankrupts,  and  of  said  Act  of 
Pariiament  made  and  passed  in  the  47  th  year  of  the 
Beign  of  His  present  Majesty,  intituled,  '*  An  Act  for 
the  more  effectually  securing  the  payment  of  the  Debts 
of  Traders/'  And  Defendants  do  plead  same  in  bar, 
to  so  much  of  said  Plaintiffs  Bill,  and  humbly  pray  the 
Judgment  of  this  Court,  whether  they  shall  be  com- 
pelled to  put  in  any  further  or  other  Answer  to  such 
parts  of  said  Bill  as  is  hereinbefore  pleaded.** 

R  2 
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The  Defendant,  Thomas  Collett,  put  in  the  like  Plea; 
together  with  an  Answer.    These  two  Pleas  were 
down  for  Argument,  and  afterwards  the  Defendant, 
jB.  Hobhouse,  put  in  an  Answer,  but  did  hot  plead.    I 
his  Answer,  however,  he  denied  that  the  Testator  was 
Trader  at  the  time  of  his  Death. 


Mr.  Hart,  Mr.  Bell,  and  Mr.  Rose,  in  support  a 
the  Plea : — 
This  Plea  is  a  sufficient  bar  to  the  discovery  and 
relief  sought  as  to  the  Testator's   real   Estates.    The 
Plaintiffs  have  not  set  forth  the  whole  of  the  Will  in 
their  Bill ;  if  they  had,  it  would  have  appeared  diat  the 
Testator  has  not  thereby  subjected  his  real  Estate  to 
the  payment  of  his  Debts.    The  Bill  does  not  states 
except  in  the  charging  part,  that  the  Testator  by  his  Will 
subjected  his  real  Estates  to  the  payment  of  his  Debts. 
The  Will  is  here,  and  the  Court  referring  to  it  will  see  that 
the  real  Estates  are  not  so  charged.  If  these  Defendants 
had  pleaded.  First,  That  the  Testator's  Will  did  not 
subject  his  real  Estates  to  the  payment  of  his  Debts; 
and.  Secondly,  That  the  Testator  was  not  a  Trader  at 
the  time  of  his  death,  the  Plea  would  have  been  doable 
and  bad. 

The   Vice-Chancellor    [stopping  the  Defen- 
dant's Counsel] : — 

This  is  a  Bill  by  Simple-Contract  Creditors,  to  diarge 
the  real  Estates  of  a  deceased  Debtor,  alleging,  Fint, 
That  the  Testator  by  his  Will  rendered  his  real  Estates 
subject  to  the  payment  of  all  his  Debts ;  and.  Secondly, 
That  if  that  is  not  the  true  construction  of  his  Will, 
then,  under  the  Act  of  Parliament,  his  real  Estates 
are  liable,  he  having  been  a  Trader  at  the  time  of  his 
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xlesth.  Three  of  the  Defendants  plead  that  the  Tes- 
tator was  not  a  Trader  at  the  time  of  his  death.  The 
Plea  is  not  an  Answer  to  the  whole  BiU^  for  it  only 
B^atives  the  statement  that  the  Testator  was  a  Trader, 
but  not  the  Allegation  that  by  his  Will  he  charged  his 
real  Estates  with  the  payment  of  his  Debts.  It  is, 
however,  urged,  that  as  the  Bill  refers  to  the  Will,  the 
Court  may  look  at  it;  and  will  conclude  from  thence, 
that  the  real  Estates  are  not  charged  with  Debts.  If  the 
Bill  had  professed  to  state  the  Will  at  length,  and  not 
the  effect  of  it  only,  the  Court  might  have  come  to  the 
conclusion  that  the  real  Estate  was  not  charged  with 
the  Debts,  and  that  the  Plea  was  therefore  an  Answer 
to  the  whole  Bill.  But  where  is  the  Court  to  find  the 
instrument  which  it  can  judicially  call  the  Will  ?  The 
Probate  is  not  Evidence  as  to  a  Will  of  real  Estate. 
Considerable  inconvenience  may  be  occasioned  by  the 
fifaming  of  a  Bill  in  the  way  this  is  drawn,  so  as  to 
pceclude  a  defence  by  Plea.  In  the  Common.  Law 
Courts,  a  Defendant  may,  on  many  occasions,  plead 
several  Pleas  (/>) ;  but  in  this  Court  the  ordinary  prac- 
tice does  not  admit  a  double  Plea*  Where,  however, 
great  inconvenience  would  be  sustained,  as,  where  long 
Accounts  must  be  set  forth,  in  consequence  of  not  being 
able  to  plead  a  double  Plea,  the  Court  would,  I  think, 
on  a  special  Application,  give  leave  to  file  it.  I  do  not 
lemember  such  an  Application  to  the  Court,  but  I  see 
no  objection  to  it  The  Plea,  as  it  stands  at  present, 
cannot  be  sustained,  but  you  may,  on  Monday,  apply 
finr  leave  to  file  a  double  Plea. 

(p)  At  Law  a  Plea  in  bar  on  Plead,  446,]   cannot  be 

[Cou  Litt  304  a.;  Tldd.  Pract.  double;  but  the  4 &  5  Anne, 

586;  1  Chitty  on  Pleading,  c.  16,  permits,  in  some  cases, 

51 1 ,]  or  in  abatement  [1  Chitty  a  double  Plea. 
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3d  August, — On  this  day  a  special  Motion  was  ao- 
cordingly  made  by  Mr.  Bell  and  Mr.  Itose,  **  That  the 
Defendants^  or  any  of  them,  may  be  at  liberty  to  plead 
in  this  Cause,  First,  the  Will  of  Geo.  Whitehead  the 
Testator,  in  the  Pleadings  mentioned,  bemng  date  tihe 
igth  of  April  1817,  and  the  Codicil  thereto,  bearing  date 
the  28th  June  1817;  and  that  he  did  not  thereby,  or  by 
■either  of  them,  charge  his  real  Estate  with,  or  subject 
the  same  to,  the  payment  of  his  Debts,  or  the  Plaintifiii 
demand  in  this  Cause ;  and.  Second,  That  the  said  Geo. 
Whitehead  was  not,  at  the  time  of  his  death,  a  Trader 
within  the  true  intent  and  meaning  of  the  Bankmpt 
Laws  relating  to  Bankrupts,  and  of  the  Act  of  Foliar 
ment  made  and  passed  in  the  47th  year,  &c.'' 


The  Motion  was  not  opposed,  and  His  Honor 
Order  accordingly. 
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KING  V.  ALLEN, 


1819. 


1  HIS  was  a  Bill  of  Discovery  in  aid  of  an  Action,  and      .<^  August. 
Mr.  Shadwell  now  moved,  before  Answer,  for  a  Com- 
mission abroad  to  examine  Witnesses. 

The  Vice-Chancellor  :— 
You  cannot  make  this  Motion,  unless  the  Defendant 
it  in  contempt,  or  has  answered.  Until  the  Defendant 
has  answered,  there  is  no  Issue  tendered  in  the  Cause, 
nor  any  matter  in  dispute  between  the  Parties;  and 
previous  Depositions  are  therefore  considered  in  the 
nature  of  voluntary  Affidavits.  But  if  the  Defendant 
be  in  contempt,  the  Plaintiff  shall,  notwithstanding, 
have  his  Commission ;  for  otherwise  he  might  lose  his 
testimony  by  the  default  of  the  Defendant 
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1819^^  HIBBERSON  v.  COOKE  and  another. 

"^  A  Motion  had  been  made  by  the  Defendants  to 

dismiss  the  Bill  for  want  of  Prosecution^  and  Mr. 
Shadwell  undertook  to  speed  the  Cause.  According  to 
the  Note  in  the  Registrar's  Book,  Mr.  Shadwell  under- 
took to  speed,  not  in  this  Cause,  but  in  a  Cause  d 
Hibbert  v.  Hibbert ;  but  this  was  a  mistake  of  the  Jte- 
gUtrar.  The  Order  of  Dismissal  was  drawn  up  by  the 
Defendants. 

Mr.  Shadwell  now  moved,  upon  an  Affidavit  of  tfa< 
circumstances  of  the  mistake,  to  set  aside  the  Order. 

T*he  only  question  was,  as  to  Costs. 

The  Vice-Chancbllor  : — 

Between  two  innocent  Parties,  he  who  is  in 
sion  of  the  Order  must  be  indemnified.    Tour 
must  pay  the  Costs  of  drawing  up  the  Order,  jBod  c=3f 
the  present  Application. 
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Ex  parte  COOMBE  and  another,  in  re  BEAVAN.  ^8^9- 

1  HE  objection  of  the  Petition  in  this  Case  was  to  have    *  *"  Auguit. 
certain  Premises  sold,  in  respect  of  which  the   Peti-    ^P^rcl  Agree- 
txmers  claitned  to  have  an  equitable  Mortgage ;  and  if  j         knt 
on  the  Sale  sufScient  should  not  be  produced  to  pay  granted  as 
the  Debt,  in  respect  of  which  the  Mortgage  v^as  made.  Security  for  a 
bo  be  allowed  to  prove  the   residue  under  the   Com-  Sumadvcmcedf 

oossion.  ^^^  «^  ^^«^- 

tute  an  eq^iutMe 

Mortgage. 
On  the  1st  January  1817  a  Lease  viras  granted  of  the 

premises  in  question  to  one  Buckland,  to  hold  to  him 
fnmi  the  6th  April  1818,  when  a  former  Lease  would 
expire,  for  the  term  of  twenty-one  years.  Beavan,  the 
Bankrupt,  being  desirous  of  purchasing  this  Lease  of 
Bitekkmd,  applied  to  the  Petitioners  for  a  Loan  of  870/., 
which  they  agreed  to  advance  upon  having  a  Deposit 
of  the  Lease  so  to  be  purchased,  by  way  of  Security  for 
the  repayment  of  the  Money.  The  Money  was  accord- 
ingfy  advanced,  the  Lease  veas  assigned  to  Beavan  on 
payment  of  1,000 /.,  and  he  deposited  it  with  the  Peti- 
tioners.  Beavan  gave  also  a  Warrant  of  Attorney  to 
the  Petitioners,  as  a  further  Security ;  and  in  the  War- 
rant of  Attorney  the  Deposit  of  the  Lease,  and  the 
object  of  such  Deposit  was  stated  to  be,  not  only  as 
a  Security  for  the  870/.  and  Interest,  but  for  such  fur- 
ther Debt  as  might  become  due,  provided  the  same^ 
together  with  the  870 1,  and  Interest,  did  not  exceed 
1,000  /. 
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In  August  1818,  Beavan,  being  desirous  of  obtaining  a 
further  term  of  nineteen  years  in  the  Pc^mises,  applied 
to  the  Petitioners  to  lend  him  the  further  sum  of  200/. 
to  enable  him  to  procure  such  Lease.  They  consented 
to  advance  the  Money,  and  it  was  agreed  that  the  Lease 
for  such  further  term  (when  the  same  should  be  exe- 
cuted) should  be  deposited  with  the  Petitioners  for 
securing  the  repayment  of  the  200  L,  as  well  as  of  the 
Debt  then  due  or  which  should  accrue  due.  The  200^ 
was  accordingly  advanced  in  August  1818. 


In  March  1819,  Beavan  applied  to  the  Petitioners  for 
afiirthersum  of  150/.  to  enable  him  to  pay  for  Re- 
pairs^ in  order  to  obtain  the  further  Lease.  This  sum 
they  advanced  on  the  29th  March  1819,  and  it  was 
agreed  the  further  Lease  should  be  charged  with  tl 
sum  also. 


In  April,  in  the  same  year,  Beavan  again  applied 
the  Petitioners,  representing  that  the  Lease  was  pre*-* 
pared ;  but  that  a  Premium  or  Fine  of  110/.  was  to  b^^ 
paid  prior  to  the  execution  of  the  same,  and  requesting 
the  Petitioners  to  advance  that  Sum.  This  Sum  als(^ 
they  advanced ;  and  it  was  agreed,  that  the  intended. 
Lease,  when  executed,  should  be  delivered  by  the  Duk^ 
of  Port  land's  Solicitor  to  the  Petitioners,  as  a  pledge 
for  the  repayment  of  the  several  Sums  and  Interests 
advanced  by  the  Petitioners  as  before  mentioned.  Th 
Lease  was  afterwards  executed,  and  remained  in  thi 
hands  of  the  Duke  of  Portland's  Solicitor. 


A  Commission  of  Bankrupt  issued  against  Beavan  oxm 
the  26ihJune  1819. 
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The  whole  of  the  several  Sums  so  advanced^  together 
with  the  Interest^  and  a  Debt  of  20/.  for  Beer^  remained 
due  at  the  time  of  the  Bankruptcy* 

It  was  admitted,  that  the  Deposit  of  the  first  Lease 
was  a  good  equitable  Mortgage  to  the  amount  of 
1^000/.;  but  it  was  contended,  that  the  further  Lease 
could  not,  under  the  circumstances^  be  considered  as 
tabject  to  an  equitable  Mortgage,  and  Ex  parte 
Hooper  (q)  was  cited. 

Mr*  Wingfidd,  and  Mr.  Coombe,  for  the  Petitioner. 

Mr.  Wibofif  for  the  Respondents. 

The  Vice-Chancellob  : — 

A  good  equitable  Mortgage  was  made  by  the  deposit 
of  the  original  Lease,  but  the  parol  Agreement  to  deposit 
the  farther  Lease  can  give  no  title  to  the  Petitioners. 
The  Prayer  of  the  Petition  must  be  granted,  so  far  as 
(elates  to  the  original  Lease;  and  the  Petition  dis- 
missed as  to  the  further  Lease. 
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(q)  1  MeriT.  7. 
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ANONYMOUS. 


8th  April,      jji^j^  RAITHBY,  on  behalf  of  Mr. ^  a  Solicitor, 

A  Strang^  0     ^^  ^^^  ^^^  ^  Party  to  the  Cause,  moved  to  refer  a 
tke  Record  cm-   _.„  „     _        ,  ,        ^ 

aBiUfor 

Scandal.  The  Vice-Chancellor  : — 

No  Application  can  be  made  by  a  Stranger  to  the 
Record^  to  refer  a  Bill  for  Scandal.  In  order  to  decide 
upon  the  Scandal,  the  Master  must  be  attended  with 
an  Office-copy  of  the  Bill;  but  a  Stranger  to  the 
Record  has  no  right  to  take  an  Office-copy  of  the  Bill ; 
and  the  Order,  if  made,  might  be  ineffectual.  Besides, 
the  Party  injured  does  not  require  the  aid  of  this  Court 
to  remedy  the  injury  done  to  him,  he  has  his  Action 
Law ;  for  if  a  Bill  in  this  Court  is  made  the  yehicle  o: 
a  libel,  the  Party  Ubelled  by  the  Record  may  proceed 
at  Common  Law,  as  on  any  other  Writing.  I  ha^ 
conversed  on  this  subject  with  the  Lord  Chancellor, 
he  concurs  in  the  Opinion  which  I  have  expressed. 


V.  HARRISON  and  others. 


90th  April.     -^  BILL  was  filed,  stating  a  Partnership,  and  praying 

an  Account. 

The  Defendants,  by  their  Answer,  denied  the  Part- 
nership,  and  refused  to  set  forth  any  Account. 
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Exceptions  were  taken  to  the  Answer,    for  iasuffi- 
ciency,  in  not  having  set  forth  the  Accounts. 

The  Vice-Chancellor: — 
That  point  is  settled.    If  a  Defendant  answers,  he 
most  answer  fully  (a).    They  should  have  pleaded* 

Exceptions  allowed. 


ROCK  V.  HARDMAN. 

1  HE  Bill  was  filed  for  the  administration  of  a  Tes-  181^ 

tator's  Estate.  The  Executors,  the  Defendants,  in 
pursuance  of  an  Order,   paid  the  Balance  found  due  ^ 

from  them  into  Court,  and  it  was  laid  out  in  the  3  per 
Cents ;  some  of  the  Legatees  being  Infants,  a  reference 
was  made  to  the  Master,  to  compute  how  much  Stock 
it  would  be  necessary  to  be  set  apart  to  answer  the 
Legatees.  The  Master  made  his  Report  accordingly, 
but  before  any  Order  was  made  on  that  Report  one  of 
Infiemts  came  of  Age,  and  petitioned  for  his  Legacy; 
and  the  price  of  Stock  having  fallen,  the  question  was, 

(a)  See  ante  Mazarredo  v.     penaby;   Neline  and  others 
Maitland,  3  toI.  p.  70.    This     v.  Newton,  before  Vice-Chan- 


now  to  be  the  general  cellor  Leaeh,  33d  April  1819, 

rule :  but  there  are  exceptions;  MS.,  or  as  to  any  thing  which 

fiir  a  Defendant  may,  by  An-  may  crtnttmitohim.  Curzon  v. 

twer,  refuse  to  answer  as  to  De  la  Zoucbi  1  Swanst.  192. 
what  may  subject  him  to  a 
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whether  he  was  to  take  the  quantity  of  Stock  men- 
tioned by  the  Meuter  in  his  Reporti  or  so  much  Stock 
as  would  now  be  sufficient  to  answer  the  Legacy. 

The  Vice-Chancellor  said,  that  if  an  Order  had  been 
made  upon  the  Master^s  Report  to  set  apart  the  Stock 
during  the  Infancy,  it  would  have  conchided  the  amoun 
of  the  Legacy;   but  that  the  reference  to  the 
was  to  enable  the  Court  to  act  upon  the  interest  01 
the  Infants  if  it  should  become  necessary.    That 
determination    of  the    Infancy  rendered  the  Master^t 
Report  nugatory  as  to  that  particular  Legatee,  and  tha^ 
he  was  entitled  to  be  paid  his  full  Legacy. 


8 


39th  April. 


SHEPHARD  V.  ELLIOT. 

I  HE  Bill  was  filed  against  a  Mortgagee  in  Possessic^^i 
to  redeem.  The  Interest  had  never  been  in  arrear,  am.^^ 
the  annual  Rents  exceeded  the  amount  of  the  annu^iJ 
Interest  payable  on  the  Mortgage. 

On  the  hearing  of  the  Cause,  a  question  was  mad^> 
whether  the  Master  ought  to  be  directed  to  make  RestSr 
on  taking  of  the  Account. 

The  Vice-Chancellor  : — 

In  this  Case,  the  Account  must  be  directed  witl^ 
Rests,  in  order  that  the  Excess  of  Rent  beyond 
Interest  may  be  applied  in  sinking  the  PrincipaL  Tb 
Court  sometimes  relaxes  this  Rule,  where  the  Intore^^^ 
is  in  arrear  when  the  Mortgagee  takes  possession. 


CASES  IN  CHANCERY.  255 


V. 


1819. 
^N  Issue  was  directed  to  be  tried  at  Chester.    The 
Issue  was  not  tried,  nor  was  any  Notice  of  Trial  given.  7^  "^^^' 

A  Motion  was  now  made,  that  the  Plahitiff  might 
be  directed  to  try  the  Issue  at  the  next  Chester  Assizes, 
or  otherwise,  that  it  might  be  taken  pro  confesso.  No- 
tice of  this  Motion  was  given,  and  an  Affidavit  of  that 
Fact  was  produced;  and  nobody  appearing  on  behalf 
of  the  Defendant,  the  Vice-Chancellor  made  the  Order. 


BOTT  V.  BIRCH. 

IHIS  was  a  Motion  for  an  Injunction  to  stay  pro-       ^th  May. 
ceedings  at  Law,  upon  Equity  confessed  in  the  Answer. 

The  Answer  admitted  the  written  Agreement  charged 
in  the  Bill,  upon  which  the  Equity  was  founded ;  but 
alleged,  that  the  true  intention  of  the  Parties  was 
otherwise. 

The  Vice-chancellor  said,  that  on  such  an  Application 
the  Answer  was  Evidence  for  the  Defendant  as  to  all 
Pacts  to  which  other  Testimony  could  be  received; 
that  other  Evidence  could  not  be  received,  to  contradict 
the  written  Agreement;  and  therefore  the  Answer  could 
liave  no  weight  for  that  purpose. 

Injunction  granted* 
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.     ^^]^    .  Ex  parte  STEVENS,  m  re  AUBERT. 

Qfiery,IFhetker  1  HIS  was  a  Petition,  by  a  Judgment  Creditor,  who 

am  Intwntnee       |,jyj  ^jj  proved  under  the  Commission,  to  supersede  the 

,    ^    ,      ^  same :  or,  if  the  Commission  should  be  considered  as 

III00C  oBotUkfliptr 

AMdaoii  Hed     ^®^^'  ^^  ®^y  ^®  Bankrupt's  Certificate. 

iniuffortafa 

Petitumtontper'      The  grounds  on  which  the  Commission  was  sought 

teie  a  CommU'     to  be  superseded,  were,  1st,  That  Aubert  was  not  such 

Han  andricsf  a     ^  T^^r,  against  whom  a  Commission  could  i«iue.  he 

^/^, . '  being:  an  Insurance  Broker,  and  described  as  such  in 

need  not  be  an-  ^^ 

noerediffounded  ^®  Commission.    2dly,  That  the  Commission  was  coo- 

<mly  OH  informa'  certed  between  the  Bankrupt,  the  Petitioning  Creditor, 

fibfi  and  belief;    and  the  Attomies  who  sued  out  the  Commission. 
unless  it  is  stated 

^       1      ^i  To  prove  that  the  Commission  was  concerted,  Affi- 

Jrom  wnom  the  '^ 

information  was  davits  were  filed,  stating.  That  Aubert  was  in  custody  at 

received^and  that  the  Suit  of  the  Petitioner,  when  the  Commission  wit 

suck  Person  re-  taken  out : — That  the  Solicitors  to  the  Commission,  or 

fuses  to  make  an  ^^^  of  them,  were  or  was  daily,  before  and  at  the  suing 

'  out  of  the  Commission,  in  the  habit  of  calling  upon  the 

When  a  Pe-  Bankrupt  whilst  so  in  Custody : — That  the  Petitioning 

ft^tofi  is  to  super-  Creditor  was  the  particular  Friend  of  Aubert ;  and  that 

.     «  tTiwiiwM-     ilttierf  was  not  indebted  to  him,  or  indebted  only  in 
non^for  CoUu-  i.  o      i    .  i » .  r^i  .       . 

ftbfi  and  stay  a    ""^P^^*  ^^  Stock-jobbmg  transactions : — ^That  on  inqmn 

CertyUate^  and    at  Auberf^  House,  the  Maid  informed  the  Deponev 

there  are  sus-       that  no  Sale  had  taken  place,  and  that  no  Person  w«a  i 

picious  rircum.     Possession,  except  Aubert. 
stances^  Costs  '^ 

will  not  be  given^ 

though  the  Pc-         In  order  to  stay  the  Certificate,  an  Affidavit  was  a 

made  by  the  Petitioner,  stating  her  belief,  that  Ad 
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kad,  within  twelve  months  last  past,  lost  considerably 
ouMre  than  lOo/.  in  Stock-jobbing  Transactions,  called 
Bargains  for  Time,  in  which  Transactions,  no  Stock 
bought  or  sold  was  actually  transferred  or  delivered. 

No  Affidavits  were  filed  in  answer. 

Mr.  Bell,  and  Mr.  Haddock,  in  support  of  the  Pe- 
tition : — 

The  first  question  is,  Whether  an  Insurance  Broker 
can  be  made  a  Bankrupt?  That  point  has  never  yet 
been  decided,  and  it  is  a  strong  circumstance  to  show 
that  they  cannot.  The  5th  Geo.  II.  cap.  30,  s.  39,  runs 
thoB :  **  Whereas  persons  dealing  as  Bankers,  Brokers 
and  Factors,  are  frequently  entrusted  with  great  sums 
of  Money,  and  with  Goods  and  Effects  of  very  great 
value,  belonging  to  other  Persons,  it  is  hereby  enacted, 
fhat  such  Bankers,  Brokers  and  Factors  shall  be  and 
are  hereby  declared  to  be  subject  and  liable  to  this 
and  other  the  Statutes  made  concerning  Bankrupts/' 
But  an  Insurance  Broker  is  not  intrusted  with  Mo- 
oSea,  &c.  All  his  office  consists  in  obtaining  signa- 
tures to  a  Policy  of  Insurance,  which,  when  obtained, 
he  gives  to  his  Employer,  who  then  pays  him  the  Pre- 
miiim  for  which  the  Policy  was  effected,  and  a  further 
Pfemium  for  his  trouble  in  procuring  the  Policy.  No 
Money  is  entrusted  to  him ;  he  is  not,  therefore,  within 
the  Act,  which  applies  only  to  Stock-brokers  and  Pawn- 
bffokers;  the  former  being  frequently  entrusted  with 
ipraat  sums  of  Money,  and  the  latter  with  Goods  and 
Bffects  of  great  value. 

With  respect  to  the  second  point,  of  its  being  a  coU"-^ 
cieipted  Commission ;  the  Affidavits  are  not  denied,  and 
Vol.  IV.  S 


Ex  parte 

Stivers, 

in  re 

AUBXRT. 


Ex  parte 

Stbvbns, 

in  re 

AUBJEBT. 


CASES  IN  CHANCERY. 

therefore  must  be  taken  as  admitted ;  and  if  admitted, 
they  establifth  the  concert  in  taking  out  of  the  Commia- 
sion,  and  the  want  of  a  sufficient  Debt  to  support  tbe 
Commission. 

As  to  the  third  point,  the  invalidity  of  the  Certifi- 
cate ;  if  the  Commission  is  superseded,  there  is  an  end 
of  the  Certificate;  but  if  the  Court  thinks  the  Commis- 
sion can  stand,  then,  as  the  Bankrupt  is  silent,  and 
does  not  deny  that  he  has  lost  looL  in  Stock-jobbing 
Transactions,  that  fact  must  be  considered  as  admitted, 
and  the  Certificate  is  invalid. 

Mr.  Heald,  and  Mr.  Montagu,  contri: — 

There  may  not  be  any  decision  in  print,  that  an  In- 
surance Broker  cannot  be  made  a  Bankrupt ;  but  there 
have  been  such  Cojmmissions,  and  no  Objection  taken. 
They  are  within  the  Act  of  the  5  Geo.  II.  They  often 
do  receive  considerable  sums  of  Money  belonging  to 
other  persons;  for  when  a  Policy  is  effected,  and  a  Loss 
incurred,  they  are  constantly  in  the  habit  of  settling 
the  Loss  with  the  Underwriter,  and  of  receiving  from 
him  the  amount  of  such  Loss,  which  they  pay  over  to 
the  Merchant  who  employs  them.  They  are  therefore 
within  the  reason,  and  the  words,  of  the  Act. 

With  respect  to  the  supposed  concert,  for  the  pur^ 
pose  of  taking  out  the  Commission,  no  case  is  made  by 
the  Petitioner ;  all  she  swears  is,  as  to  informaiion 
belief'^  that  is  not  sufficient ;  facts  ought  to  have  b 
stated  and  sworn  to.    Where  an  Affidavit  is  only  as 
information  and  belief,  no  Counter- Affidavit  is  neces. — 
sary.    The  same  observation  applies  as  to  the  Affidavi  ^ 
stating  Stock-jobbing  Transactions  by  Aubtrt\  it  is 
only  as  to  information  and  belief,  and  Aubtrt  was  not 
obliged  to  answer  it. 
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Hie  Vice-Chancellob: — 
In  these  Cases,  it  is  not  sufficient  to  state,  in  the  Affi- 
<dayit»  that  the  Party  is  informed  and  believes ;  but  the 
Person  who  gave  the  information  must  make  an  Affi- 
davit, or  at  least  it  must  be  stated  by  whom  the  Depo- 
nent was  informed,  and  that  such  Informant  refuses  to 
m^ke  an  Affidavit. 

In  one  of  the  Affidavits,  the  Deponent  states,  that  on 
inquiry  at  the  House  of  the  Bankrupt,  Aubert*B  Servant 
stated  that  no  Sale  of  Aubert^s  Effects  had  taken 
place,  and  that  no  Person  had  been  put  into  the  House ; 
that  is  a  strong  fact  to  induce  a  suspicion  of  Concert. 
That  Affidavit  ought  to  have  been  answered.  Let  this 
Petition  stand  over  for  that  purpose ;  and  let  Inquiries 
be  made  as  to  the  nature  of  the  business  of  an  Insur- 
ance Broker.  If  it  is  insisted  upon,  the  question,  whe- 
ther an  Insurance  Broker  can  be  made  a  Bankrupt, 
siiist  be  sent  to  Law. 
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The  Petition  accordingly  stood  over,  and  Affidavits 
were  afterwards  filed  on  both  sides 

The  Affidavits  of  several  Insurance  Brokers  were 
§led  on  behalf  of  the  Respondents.  These  Affidavits 
stated,  that  the  business  of  an  Insurance  Broker,  con- 
sists in  being  employed  by  Merchants  and  others  to 
effect  Insurances  on  Goods,  Ships,  and  Freights, 
and  procuring  Policies  of  Insurances  to  be  effected 
thereon,  by  Underwriters  and  Public  Insurance  Com- 
panies in  the  City  of  London;  that  an  Insurance  Broker 
is  entitled  to  receive  a  Commission  of  5  per  cent,  on  the 
amount  of  the  Insurance,  upon  the  Sums  insured  by 
such  Polici^  \  that  the  Insurance  Broker,  upon  effecting 

s  a 
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such  Policies,  becomes  indebted  to  the"  Underwriter 
or  public  Insurance  Companies,  to  the  amount  of 
such  Premiums;  that  when  Losses  happen  or  arise 
upon  such  Policies,  the  Insurance  Broker  is  generally 
employed  to  adjust  such  Losses  with  the  Underwriters 
or  Public  Insurance  Companies,  and  upon  such  adjust 
ment,  receives  tlie  amount  of  such  adjusted  Losses  fo 
his  Principals,  whereby  the  Insurance  Broker  ve 
frequently  becomes  a  Debtor  to  his  Principals  in  la 
sums  of  Money;  that  Insurance  Brokers  are  in 
cases  entitled  to  one  half,  or  10  s.  for  every  100/.  in  th 
amount  of  such  adjusted  Losses. 


Affidavits  were  also  made  as  to  the  other  parts  of 
Case. 


Upon  the  whole,  after  another  Argument,  the  Vk^ 
Chancellor  said,  he  could  not  decide  against  the 
mission  upon  the  ground  that  an  Underwriter  coul 
not  be  made  a  Bankrupt;    but  that  the   Petitioner 
if  he  pleased,  might  try  that  point  at  law. — [The  P 
titioner  declined  trying  the  question  at  Law.] 


With  respect  to  the  concerting  of  the  Commissic^  n, 
he  was  of  opinion,  that  though  there  were  suspicio-  ^^is 
circumstances,  yet  that  there  was  not  sufficient  pr(^  of 
of  the  Fact;  the  delay  in  selling  the  House,  Fixtuv — es 
and  Furniture,  might  be,  as  stated  in  the  Affidavit  of 
the  Assignees,  with  a  view  to  benefit  the  Estate,  ly 
obtaining  a  Purchaser  for  the  whole. 

■ 

Mr.  MofUagu  asked  for  Costs. 

Mr.  Bell  and  Mr.  Maddock,  contra,  insisted,  this 
was  not  a  Case  in  which  Costs  should  be  given  to  th^ 
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Respondents.  They  admitted  that,  in  general,  it  was 
a  rule,  that  if  a  Petition  against  a  Certificate  failed, 
the  Petitioner  pays  the  Costs ;  but  that  it  had  been  de- 
cided in  tx  parte  Gardner  (a),  that  where  a  Petition  is 
to  supersede  a  Commission,  on  the  ground  of  collusion, 
and  to  stay  a  Certificate,  and  there  are  suspicious  cir- 
oumstances  in  the  conduct  of  the  Bankrupt,  as  there 
'wrere  in  this  Case,  Costs  will  not  be  given,  though  the 
X^etition  fails. 


Ex  parte 

Stevens, 

in  re 

AUBERT. 


The  Vice-Chancellor  : — 
This  is  not  a  Case  for  Costs. 

{a)  1  Ves.  U  Bea.  49. 


MELLING  V.  MELLING. 

IHIS  was  a  Motion,  on  behalf  of  the  infant  Plaintiff, 
txi  substitute  another  next  Friend  in  the  place  of  the 
l^erson  who  had  hitherto  conducted  the  Suit  in  that 
<:baracter,  and  who  desired  to  withdraw  himself. 

The  Vice-Chancellor  : — 
l,et  the  Master  inquire,  whether  it  is  for  the  benefit 
^f  the  Infant  that  another  next  Friend  should  be  sub- 
stituted, with  liberty  to  state  any  special  circumstances. 
It  may  be  that  the  Suit  is  improper,  or  has  been  im- 
properly conducted,  and  the  next  Friend  is  not  thus  to 
escape  from  Costs  to  which  he  may  be  liable. 


1819. 

7th  May. 

TkenextFriend 
qf  an  Infant 
Plaintiff  cannot 
mthdraiohinuelf 
Jr  am  that  Sitw 
ation^  %Knthouta 
Reference  to  tkf 
Mgftter. 
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~'^        '  COATES  and  another  v.  PEARSON. 


7th  Bfay. 

Came  imU  not  Mr.  GARRETT  moved,  that  a  Cause,  which 
be  adjourned       twenty-seven  off,  might  be  adjourned  until   the  fira« 

en  near  j     ^^  Causes  in  Trinity  Term ;    a  Cross  Bill  havine 

hearing,  because  ,    '^     -j,    ,        ,  ^       ^.  ^ 

a  Cross  Bill  has  ^^^^  °*^°»  ^^  ^^  answer  put  m. 

Jc«i^(/,  toAk*  The  Vice-chancellor  :— 

,  If  the  Cross  Bill  had  been  filed  in  due  time,  yo  v 

answered*  .  ,    *  ,        ,  ,  -r^  , ,.      .       -      . 

might  have  moved  to  have  stayed  Publication  m  tJm< 

original  Cause  until  an  answer  was  put  in,  but  jo  "^ 

cannot  now  stop  the  progress  of  the  Cause. 

Motion  refused. 


10th  May.  Ex  parte  WARWICK,  in  re  COOPER. 

If  a  Commis'   1  HE  Bankrupt,  by  Collusion  and  Management, 

sion  be  obtained   cured  the  Commission  to  be  taken  out;  but  the  Anig- 

tyCMunonwUh  ^^^g  ^g^^  foirfy  chosen.    The  Bankrupt  and  two  Cie 

the  Bankruptf      ji^Q^g  sought  to  supersede  the  Commission. 
hitAss^neesare  ° 

(Aosen,  who  are 

not  under  the  T^^  VICE-CHANCELLOR:— 

Control  of  the  Though  a  Commission  is  taken  out  by  the 

Bankrupt,  and     ^^^^  ^f  ^^le  Bankrupt,   yet,  if  Assignees  are 

the  Commission  ,      ^i_     ^         •    •  u  x       j      ^i.  ^ 

.  ^  .  ,  ,    under  the  Commission,  who  are  not  under  the  contr 

ujatrly  proceed'  /    t      ^ 

ingjbr  the  benefit  of  ^^  Bankrupt,  and  the  Commission  is  fairly  pr^ 


of  the  Creditors,  ceeding  for  the  benefit  of  the  Creditors,  the  Court  w 
^'i  not  be        not  supersede  it.    I  have  consulted  the  Lord^Chaficel/<or 
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upon  this  distinction,  and  be  is  pleased  to  c^pfOYe  it. 
The  delay  and  expense  of  a  new  Commission  must  be 
injurious  to  the  Creditors.  I  consider  this,  however,  to 
be,  in  truth,  the  Petition  of  the  Bankrupt^  who  could 
never  be  permitted  to  supersede  a  CommisaioB  obtained 
by  means  of  his  own  CpUuaion. 

Petition  dismissed. 

Mr.  Heald,  and  Mr.   JBo^f,  in  support    of  the 
Petition. 

Mr.  Cullcn,  and  Mr.  J.  Martin,  cantrd. 
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Ex  parte 

Wabwick, 

in  re 

CooPfR. 


His  Majesty's  ATTORNEY-GENERAL,  at  the  Rela- 
tion of  JOHN  HARVEY  STEPHENSON, 

Informant, 


V. 


MARTHA  HARLEY  HARLEY,  and  the  Rev.  WII^ 
LIAM  BAGSHAW,  Clerk        -        -    Defendants. 

IHIS  Cause  now  came  on,  upon  Excq>ti(m$  to  the 
^Uaster*s  Report. 

An  Information  and  Bill  was  filed  on  the  part  of  His 
Majesty's  Attorney-General,  for  the  purpose  of  having 
an  Account  taken  of  the  personal  Estate  and  Effiects 
of  Ann  Newton,  the  Testatrix  in  the  Pleading9  men- 
tioned, and  of  the  Debts,  Legacies  and  Annuities  given 

54 


sad  April, 
13th  May. 

Upon  Except 
tions,  an  uncon" 
ditumal  Legacy 
given  by  a  Mrd 
Testamentary 
Paper,  was  held 
to  be  a  substitw 
tion  of  a  con* 
ditional  Legacy 
to  the  same 
Amountypvenby 
thejirst  Testa- 
mentary Paper. 
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by  her  Will ;  and  that  the  charitable  Beqneats  containeJ 
in  her  Will  might  be  established,  and  the  Residne 
applied  to  charitable  Purposes  as  thereby  directed* 
On  the  hearing  of  the  Cause,  the  usual  Inquiry  was 
(amongst  other  tilings)  directed  to  be  made  as  to  the 
Legacies  giyen  by  the  Testatrix's  Will ;  viz.  that  the 
Master  should  take  an  Account  of  the  said  Testatrix's 
Debts,  Funeral  Expenses  and  Legacies,  and  the  Arream^ 
of  the  Annuities  giyen  by  her  Will,  &c.    The  Testatrix'^ 
Will  was  composed  of  three  several  TestamentarT* 
Papers,  by  the  latter  of  which  she  gave  Legacies  to  the 
same  Persons,  and  in  most  instances  to  the  same 
amount,  and    under    similar    qualifications^   as  vr&e 
objects    of  her  bounty  in  the  first  Paper;    and  in 
consequence  of  the  difficulty  there  was  in  coming  to 
any  conclusion  as  to  the  proper  construction  to  be  pnt 
upon  such  Legacies,  it  was  deemed  necessary  to  obtaio 
an  Order,  that  the  Master  might  be    at   liberty    to 
make  a  separate  Report  on  the  Legacies  and  Annuities 
given  by  the  Will  of  the  Testatrix,  so  that  the  Opinion 
of  the  Court  might  be  obtained  immediately  without 
waiting  for  the  Master*^  genera)  Report,  which,  by  an 
Order  dated  the  S4th  day  of  April  1818,  was  ordered 
accordingly. 


The  Mtster,  by  his  Report,  stated,  that  certain  per- 
sons, whom  he  named,  were,  under  these  three  Testa- 
mentary Papers,  entitled  to  double  Legacies  under  the 
first  and  third  Testamentary  Papers ;  and  in  conse- 
quence eight  Exceptions  were  taken  by  the  Plainti£b 
to  his  Report.  Only  the  first  Exception  is  necessary 
to  be  noticed,  the  others  being  decided  on  the  same 
principle. 
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The  first  Exception  was,  '*  For  that  the  said  Master 

hath  in  and  by  his  said  Report  certified,  that  there  are 

payable  to  Martha  Harley^  according  to  the  true  con' 

stmction  of  the  Will  of  the  Testatrix  Arm  Newton,  in 

the  Pleadings  of  this  Cause   named,  the  Legacy  of 

liOOo/.  as  therein   mentioned;   and  also  to  the  said 

Jfariia  Harley  (Tax  deducted)  another  Sum  of  1,000/. 

'whereas  the  said  Master  ought  to  have  certified,  that 

%ooording  to  the  true  construction  of  the  said  Will,  the 

latter  of  such  Legacies  only  was  payable  to  the  said 

JUfortha  Harley  ^ 

In  order  to  understand  the  force  of  this  Exception, 
it  will  be  necessary  to  state  the  Substance  of  the  first 
mnd  third  Testamentary  Papers. 

Rnt  Testamentary  Paper: — "  To  Martha  Hatiey, 
[whom  the  Testatrix  appointed  her  Executrix,]  for  at- 
tending during  her  Life/  and  seeing  all  these  directions 
executed  during  her  Life ;  and  by  her  last  Will  and 
Testament  ordering  the  same  to  be  done  by  her 
Executors,  1,000/." 


365 
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I%ird  Testamentary  Paper:—''  To  Martha  Harley 
deducted  out  of  my  Property,  1,000/.;''  and  by 
^his  Paper  the  Testatrix  appointed  Martha  Harley 
Sxecutrix. 


Mr.  Hart,  Mr.  Heald,  Mr.  ShadweU,  and  Mr.  Sin^  • 

tdnson,  in  support  of  the  Exception  : — 

Primi  facie,  the  Gift  in  the  third  Testamentary  Paper 

is  of  the  same  Sum,  for  the  same  purpose.    This  last 

Testamentary  Paper  appears  to  have  been  intended  by 

the  Testatrix  as  her  only  Will ;  but  the  Ecclesiastical 
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V. 

Harlby 
wdanothav 


Court  has  decided  that  these  three  Papers  form  our 
Will.     Forming  one  Will,  the  Case  falls  within  the 
decision  in  Garth  t.  Meyrick(a),  where  it  was  hdd,. 
that  two  equal  Legacies  in  the  same  Will^  to  the  sane 
Legatee,  only  passes  one.    In  Ridges  v.  Mormon  {i), 
the  Rule  is  thus  laid  down :  **  Where  the  same  quanti^ 
has  been  given,  and  the  same  cause,  or  no  additi<Ni«t 
reason  assigned  for  a  repetition  of  the  Gift,  the  Cout 
has  inferred  the  Testator's  intention  to  be  the 
and  rejected   the  Accumulation;  but  when  the 
quantity  is  given,  with  any  additional  cause  aastgMd 
for  it,  or  any  implication  to  show  that  the  Testator 
meant  that  the  same  thing,  prim&facie,  should  aocu- 
mulate,  the  Court  has  decided  in  fttvour  of  the  Accums- 
lation."    Here  the  i,ooa/.  is  given  by  the  first  Paptff 
and  she  is  appointed   Executrix ;  the  same  Sum  is 
given  in  the  third  Paper,  and  she  is  again  appointed 
Executrix ;  both  Bequests,  therefore,  are  of  the  suae 
Sumj  for  the  same  Cause ;  and  the  latter  Bequest  beiag 
without  any  additional  reason  assigned  for  the  repetitioD, 
it  must  be  held  not  to  be  accumulative.     In  Hooiof  ▼• 
Hatton{c),  it  was  decided,  that  ''where  the  like  quantity 
is  given  twice,  one  only  shall  be  taken,  unlessan  intention 
appears  to  the  contrary  ; "  no  intention  appears  h&e  to 
the  contrary.     In  Coote  v.  Boyd  (d),  it  was  determinedi 
that  where  a  second  Codicil  appears  to  be  a  repetition 
of  a  former  Codicil,  (with  the  addition  only  of  a  simple 
Legacy  to  another  Person,)  the   Legacies  were  not 
accumulative.    In  Benyon  v.  Benj/on  (e),  the  Mmter  of 


(fl)  1  Bro.  C.  C.  30. 

(h)  Ridges  v.  Marrtsonp  1 
Bro.  C.  C.  393. 


(c)  Reported  1  Bro.  C.C »» 
Note. 

{d)  2  Bro.  C.  C.  s%u 

(«)  17  Ves.p.43. 
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ihe  Rolls  says,  '*  a  Legacy  of  the  same  Sum  for  the  same 
Cause,  given  by  a  Codicil,  is  repetition  and  not  addi- 
tion.'' There  are  no  circumstances  whatever  in  the  last 
Testamentary  Bequest  from  which  it  can  be  inferred 
that  a  double  legacy  was  intended. 

Mr.  Bell,  Mr.  Bernal,  and  Mr.  Fairer,  contra : — 
These  must  be  considered  as  double  Legacies.  The 
Decision  of  the  Ecclesiastical  Court  is  decisive,  that 
these  three  Testamentary  Papers  constitute  one  Will. 
It  cannot,  therefore,  be  successfully  argued,  that  the 
last  Paper  was  only  intended  to  be  the  Will  of  the 
Testatrix ;  and  that  it  revoked  the  former  Testamentary 
Tapers.  On  that  subject  the,  Court  is  concluded.  If 
the  Ecclesiastical  Court  decided  wrongly,  they  should 
have  appealed  from  its  Decision. 

The  Legacy  in  the  first  Paper  is  a  conditional  Legacy; 
it  is  "  for  attending  during  her  Lifi^,  and  seeing  all 
tliese  Directions  executed  during  her  Life,  and  by  her 
last  Will  and  Testament  ordering  the  same  to  be  done 
by  her  Executors,  1,000/."  But  the  Legacy  given  by 
the  third  Paper  is  merely  a  general  Legacy,  without 
•ny  conditional  expressions ;  it  is  given  in  a  different 
lijanprfrnm  that  given  before ;  the  Tax  upon  itis  directed 
to  be  paid  out  of  her  other  Property ;  it  is  an  accu- 
iwdative  Legacy. 

The  Vice-Chancellor: — 
If  the  Legacies  to  Mrs.  Harley  were  alone  to  be 
considered,  she  would  be  plainly  entitled  to  both  ;  but 
the  Question  here  is,  whether  the  third  Instrument  does 
not  afford  internal  Evidence  that  it  was  meant  by  the 
Testatrix,  not  as  an  addition  to  the  first  Instrument, 


Attorney 
General 

V. 

Harley 
and  another. 
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Attorney 
General 

Harley 
and  another. 


bat  as  a  substitution  for  it.    It  begins  with  all  the 
forms  of  the  first  Instrument,  with  the  same  expressions 
of  religious  resignation,  nearly  in  the  same  words.    It 
then  proceeds  to  appoint  Martha  Harley  her  sole  Exe- 
cutrix, by  the  same  description  as  in  the  first  Instm^ 
ment ;  and  it  then  proceeds  to  give,  with  little  variation^ 
the  same  Legacies  to  the  same  Persons  who  were  th< 
objects  of  her  bounty  by  the  first  Instrument.    I  thin 
the  inference  irresistible,  that  the  Testatrix  intend 
the  third  Instrument  as  a  substitution  for  the  first ;  an 
that  Mrs.  Harley  must  therefore  take  the  uncondition 
Legacy  of  1,000/.  given  by  the  third  Instrument,  i 
the  place  of  the  conditional  Legacy  given  by  the 
Instrument. 

Exception  allowed. 


MYERS  V.  ^ 


ayth  May« 


1  HE  Vice-Chancellor  determined,  that  after  a  MotE^on 
to  dismiss  the  Bill,  and  an  undertaking  by  the  Plain 'C^ 
to  speed  the  Cause,  the  Plaintiff  could  not,  as  a  Mota^OB 
of  Course,  move  for  Leave  to  amend  the  Bill ;  but  tbat 
a  special  Application  for  that  purpose  was  necessary* 


CASES  IN  CHANCERY.  269 


1819. 

Ex  parte  BRIDGES,  in  re  iMOORHOUSE.  '        '        ' 
8th  June. 

1  H I S  was  a  Petition  to  expunge  a  Proof  of  a  Debt  of      On  Petition  to 

^>336/.  19*.  3d.  under  a  Commission,  on  the  ground  expunge  a  Proof 

that  it  was  admitted  upon  insufficient  Evidence ;  viz,  an  founded  on  an 

Affidavit  of  the  Creditor,  who  died  before  the  Proof  was  "^^^  ^^ 

made.    Two  Dividends  had  been  paid  on  the  Proof.         ,^  ^    ., 

Proof  VMS  made^ 
Mr.  Home,  and  Mr.   Teed,    in    support   of  the  the  Comndsrion- 

Petition.  er$  toere  directed 

to  review  the 

Mr.  G.  WiUoH,  contra,  cited  The  King  v.  Joliffe  (a),  ^'^^.''^!2* 
JUayor  of  Doncaster  v.  Day  (6),  and  observed,  that  the  ,  ji^  ^^^^ 
Affidavit  was  sworn  at  a  time  when  it  might  have  been 
j^ceived,  and  under  the  penalty  of  Perjury ;  and  that  it 
ivas  not  like  an  Affidavit  made  for  the  purpose  of  being 
lifted  after  the  death  of  the  Person  making  it ;  and  that 
if  the  Proof  was  defective,  it  was  only  in  point  of  Form. 

The  V  ce-Chancellor  : — 

A  Debt  must  be  proved  under  a  Commission,  either 
l>y  Deposition  or  Affidavit,  and  the  Commissioners 
Signature  to  the  Proof.  In  point  of  Form,  this  Proof 
'was  irregular,  and  the  payment  of  two  Dividends  does 
AOt  preclude  a  Petition  to  expunge  the  Proof. 

Declare  that  the  Adjudication  of  Debt  is  irregular, 
l>eing  founded  upon  the  Affidavit  of  Mrs.  Buckle  alone, 
who  was  dead  at  the  time  the  said  Affidavit  of  Debt  was 
exhibited  to  the  Commissioners ;  and  let  it  be  referred 

(a)  4  Term  Rep.  284.  (b)  3  Taunt.  262. 
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to  the  Commissioners  to  review  the  Proof,  and  reaenre 
the  further  Directions  and  Costs,  until  the  Commis- 
sioners shall  have  reviewed  the  Proof,  and  made  their 
Report. 


8th  June. 

Bankrupt  may 
petitionto  mpcT' 
tedehisCommU' 
sioH,  onthe 
ground  that  he 
wu  no  Trader  f 
though  he  has 
obtained  hii 
Certificate  under 
itf  if  upon  an 
Action  by  the 
Assignees 
against  a  Cre^ 
ditor  their  Tide 
is  successfully 
resisted,  and  the 
Commission  be^ 
comes  inopero' 
twe. 


Ex  parte  BASS. 

1  HE  Bankrupt  petitioned  to  supersede  his  Commii- 
sion,  under  which  he  had  obtained  his  Certificate,  on 
the  ground  that  he  had  not  been  a  Trader. 

Mr.  Otoen,  and  Mr.  Barber,  for  the  Petition  :— 

There  is  no  doubt  that  such  a  Petition  may  be  pre- 
sented, notwithstanding  the  Bankrupt  has  obtained  his 
Certificate  (a).  The  Bankrupt  alone  can  be  injured  by 
the  Supersedeas,  but  he  is  content  to  risk  that.  An 
Action  was  brought  by  the  Assignees,  but  they  with* 
drew  the  Record,  as  they  were  unable  to  prove  a 
Trading. 

On  the  other  side,  it  was  said,  that  an  Action  by  the 
Assignees  of  the  Bankrupt  was  now  pending,  in  which 
the  Question  would  be  tried. 

The  Vice-Chancellor  : — 

A  Bankrupt  is  not  permitted,  after  he  has  obtain 
his  Certificate,  to  impeach  his  own  Commission,  u 
the  ground  that  he  was  no  Trader;  but  if,  upon 
Action  at  I^w,  the  Title  of  the  Assignees  is  successfiill; 
resisted,  and   the    Commission  therefore  becomes 
operate,   a   Bankrupt  may    petition  to    supersede  i 
Let  the  Petition  stand  over,  until  after  the  trial  of  tL 
Action. 

(a)  See  Ex  parte  Moule,  14  Ves.  6o3 ;  Ex  parte  Cuttem 
Buck,  69. 
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INMAN  and  oUiers  v.  PARSONS. 

^.  MORTGAGES  to  B. ;  C.  is  the  only  Witness  to 
such  Mortgage.  B.  dies,  and  bequeaths  to  the  Wife 
of  C,  and  also  to  others,  the  Mortgage.  C.  and  Wife, 
and  the  others,  file  a  Bill  of  Foreclosure  against  A. 
and  subsequent  Incumbrancers.  Proof  of  C.'s  H  an  d- 
writing  by  a  third  Person,  was  held,  by  the  Vice-Chan- 
^^eUar,  sufficient  proof  of  the  execution  of  the  Mort- 
gage made  by  A.  to  B. 

Mr.  Wingfieldf  and  Mr.  Beames,  for  the  Plaintiffs. 


for  the  Defendants. 


ANONYMOUS. 

itfjR.  ROSE  applied,  that  a  Cause,  not  in  the  Paper,      ^g|h  June. 

might  now  be  called,  for  the  purpose  of  proving  a  Will, 

the  proper  Officer  having  come  up  from  York  with  the 

Original  for  that  purpose,  and  was  detained  in  Town  at 

II  considerable  Expense,  it  having  been  expected  that 

the  Cause  would  have  been  in  the  Paper.    There  was 

no  Affidavit,  but  the  Application  was  granted,  and  the 

Cause  called  on,  and  the  Will  proved  by  the  production 

of  the  Original  to  the  Registrar  in  Court. 
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■     ^^^9-    .  MEYRICK  V.  WHISHAW. 

23d  July.  1  HE  Bill  was  filed  to  remove  outstanding  Tenns 

Where  the  which  the  Plaintiff  alleged  prevented  the  Trial  of  his 

Plaifaiff*s  Bill  igg^j  Title ;  and  upon  the  hearing  of  the  Cause,  a  Case 

« ^^^/^  was  stated  for  the  opinion  of  the  Court  of  King's 

ndhgf'ls^at  Bench,  which  was  given  in  favour  of  the  Defendant. 

Lawy  hemust 

pay  Costs  in  The  Cause  now  came  on  upon  further  Directions, 

Equity.  and  the  only  Question  was,  as  to  Costs. 

Mr.  Wetherell,  and  Mr.  Wilbraham,  for  the  Plaintiff, 
contended,  that  as  the  Defendant's  Title  was  doubtful, 
as  appeared  by  directing  a  Case,  and  as  there  was  a  de- 
cision in  his  favour,  the  Defendant's  Title  was  now  ren- 
dered marketable :  and  that  having  such  advantage,  th< 


Plaintiff  ought  not  to  pay  all  the  Costs  of  the  Suit ;  but 
though  his  Bill  must  be  dismissed,  it  ought  to  be  with — 
out  Costs. 

Mr.  Sugden,  contra,  for  the  Defendant,  insisted,  thtt.'ft 
Costs  were  of  course,  on  the  dismission  of  the  Bill. 

The  Vice-Chancellor  : — 
The  Plaintiff,  by  his  Bill,  asserted  a  legal  Title,  but 
prayed  that  outstanding  Terms  might  be  put  out  of  hi* 
way.    If  there  had  been  no  outstanding  Terms,  and 
had  at  once  proceeded  at  Law,  he  must  have  paid 
Costs  of  all  Proceedings,  and  he  must,  therefore,  pmy 
the  Costs  of  this  Suit,  which  was  merely  ancillary  to 
his  legal  Title. 

Bill  dismissed,  with  Cost^. 
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ANONYMOUS. 

On  further  Directions,  the  Case  appeared  to  be,  that 

application  had  been  made  to  an  Executor  for  an  Ac-* 
count,  but  that  he  gave  no  Account.  The  Bill  was  then 
filed ;  and  by  his  Answer,  the  Defendant  stated  the  Ac- 
counts; but  the  Plaintiff  took  a  Decree  for  an  Account. 
It  turned  out,  on  the  Master"^  Report,  that  the  Account 
given  by  the  Answer  was  correct;  and  the  question  now 
was,  as  to  Costs.  The  Vice-Chancellor  gave  the  Plaintiff 
the  Costs  of  the  Suit  up  to  the  Decree ;  and  the  De- 
fendant, the  Costs  of  the  subsequent  Proceedings. 

Mr.  Roupell  for  Plaintiff. 

Mr.  Bickersteth  for  the  Defendant. 


Ex  parte  LAW. 

Sanie  date. 

'N  an  ex  parte  application  by  Mr.  Wetherell,  and  Mr.    Commissimcan" 
p,  to  supersede  a  Commission,  with  the  Consent  of  not  be  superseded, 
*H«  petitioning  Creditor,  before  the  time  appointed  for  *^'*  '^^  Consent 
^^^  first  Meeting  for  the  proof  of  Debts,  the  question  was,  -^  ^  ^^  "^" 
^^liether  this  application  was  prevented  by  the  recent  brfore  the  first 
^  €neral  Order  of  the  2 1  st  August  1818  (a).  Meeting  for 

the  proof  of 
(a)  See  tliis  Order,  ante  vol.  3,  p.  392.  Debtr. 

Vol.  IV.  T 
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The  Vice-Chancellor  desired  that  the  application  might 
be  made  to  the  Lord  Chancellor,  it  being  his  Order,  who 
Ex  parte        j^^j^^  ^j^^^^^  though  not  within  the  words,  it  was  within 

the  spirit,  of  the  Order,  and  refused  the  application. 


■hAi 


ATTORNEY  GENERAL  v.  FEA. 

d3d  July.        On  the  coming  on  of  this  Cause,  which  was  for  r£ef 

In  a  Suit  hy    upon  an  imputed  Breach  of  Trust,  as  to  Property  be- 

the  Attorney       longing  to  a  Charity,  the  Defendants  proposed  a  Re- 

191^  a  Breach  cf 

Trua  as  to  Pro^  The  Vice-Chancellor  : 

^'^c5£r^        There  was  a  Charity  Case  before  me,  where  a  Refer- 

Court    Ulver-    ^^^  ^^  asked  to  a  Gentleman  at  the  Bar,  to  decide 

mit  a  Reference^  ^f^^  *^^  construction  of  a  Will.     I  thought  that  wa» 

if  the  Attorney     not  a  proper  Case  to  refer;  but  in  this  Case,  I  think  a 

General  con"        Reference  is  proper,  if  the  Attorney  General  conseoti. 

eents;  hut  not  if  Ijqi  the  Cause  stand    over   to    ascertain  whether  the 

the  question  ts      Attorney  General  will  consent  to  a  Reference. 
upon  the  con* 

\fM  ^^'    Hart,    for   the   Attorney  General,   and  the 

Relator. 

Mr.  Heald,  and  Mr.  Dowdeswell,  for  the  Defen- 
dants. 
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^                                1819. 
HALEY  and  others  v.  BANNISTEft  and  others.  ' v — 


23d,  26U1  July. 

SY  an  Order  in  this  Cause,  4th  July  1818^  ft  was  10th  Feb.  1820. 

referred  to  the  Master  to  inquire  and  state,  whether  the       xhe  Statute 

Defendant,  Aylmer  Haley,  was  of  ability  to  maintain  and  prevents  an  ac- 

educate  the  Plaintiffs,  his  infant  Children ;  and  in  case  cumulation j  di- 

he  was  not,  to  state  what  would  be  proper  to  be  allowed  ^!f ,  .  -^  ,  *  ' 
*i  ,..1         .1  -.1?/  Interest 

for  that  purpose,  and  for  what  time,  and  out  of  what  j,^„w  fi^g  ^/i, 

Fund.  noritff  of  an 

unborn  Child: 

Tlie  Master,  by  his  Report,  30th  May  1819,  found,  '*^  ^"f*^! 
that  all  the  Property  of  Aylmer  Haley  consisted  only  K       itr/ierever 
of  an  Annuity  of  180/.  during  his  life,  of  which  he  was  children  hom^ 
not  dien  in  the  receipt ;  but  that  his  Wife,  Amelia  Haley,  and  to  he  hom^ 
was  in  possession  of  a  separate  Estate  to  the  amount  of  ^^  ^  common 
X^QoL  a  year,  subject  to  the  Annuity  of  180/.;  and    ?  ^^^\T  v   d 
Aat  he  was  of  opinion  the  said  Aylmer  Haley,  personally  if  necessary ,  may 
and  independently  of  the  said  Amelia  his  Wife,  was  not  be  applied  for 
m  circnmstances  and  of  ability  to  maintain  the  Plain-  the  maintenance 
lift,  his  infant  Children ;  and  therefore  that  he  had  pro-  ""f*^  CkUdrtn. 
aeeded  to  consider  the  other  parts  of  the  reference,  and      jr^^c  Father 
found  that  the  Testator,  JR.  Bannister,  by  his  Will,  11th  j^  ^^  of  ability 
loly  1812,  devised  certain  Estates,  after  the  decease  of  the  Court  wilt 
Aylmer  Haky  and  his  Wife,  to  the  use  of  all  the  Chil-  ^^^^^  Mainten- 
dren  of  his  Daughter  Amelia  Haley,  then  bom  or  there-  ^^f  7  j  ^'^     /. 
after  to  be  bom,  as  Tenants  in  common,  and  to  their  ^^^^^  f/ic 
lespective  Heirs  for  ever;  and  that  the  Testator,  by  the  Mother  has  a 
ftcBt  Codicil  to  his  Will,  directed  that  6,000  /.  Three  per  competent  sepa-^ 
cent.  Consols,  and  6,000/.    Three  per  cent.  Reduced  rate  Estate. 
Annaities,   should  be  purchased    in  the  names  of  his 
Executors,  and  that  they  should  receive  and  inv%it  the 

T  2 
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i82K  Dividends  so  as  to  accumulate  until  one  of  the  mi 

^  Children  should  attain  the  age  of  twenty-one,  and  upon 

Ha  LET  his  or  her  attaining  that  age  (if  there  should  be  only 

and  others,  ^^^  qj^ju  ^y^^  should  attain  that  age)  transfer  the  whole 

n        '  of  the  said  two  several  Sums  to  such  only  Child ;  and  if 

Bannister  ,    ^,         ... 

and  others,      ^ore  than  one.suca  Child  then  living,  to  transfer  to 

such  Children  one  equal  part  of  the  said  Annuity  and 
Accumulations,  in  proportion  to  the  number  of  sach 
Children  then  living:-  and  he  found,  that  in  pursoanoe 
of  an  Order,  the  two  Sums  of  6,000/.  and  6,000 /•  bad 
been  carried  over  to  the  Infeints  separate  Account,  and 
and  that  there  was  standing  on  their  separate  aooount 
6,810/.  115.  ^d.  Three  per  cent  Consols,  and  6,688/. 
195.  lid.  Three  per  cent.  Reduced  Annuities,  and  in 
Cash  100/.  65.  8</.  which  had  arisen  from  the  aaid 
Annuities;  and  that  the  Plaintiffs,  the  Children  (five in 
number),  were  all  Infants,  the  eldest  being  only  ten 
years  old,  and  that  the  present  Expense  of  educating 
and  maintaining  them  would  amount  to  230/.  a  year; 
but  that  to  enable  the  Father  to  live  in  a  style  suitaUi 
to  the  expectations  of  his  Children,  he  was  of  opinioi 
it  would  be  proper  to  allow  300/.  a  year  for  their  mainr 
tenance  and  education,  from  the  Testator's  death,  aSth 
December  1815^  to  5th  April  1819,  and  from  diattime 
an  allowance  of  50  /.  a  year  for  each  of  die  five  Children; 
and  that,  as  it  did  not  appear  to  him  that  the  Infiinti 
were  entitled  to  any  Fortune  in  possession,  except  the 
said  Annuities  placed  to  their  separate  Account  as 
aforesaid;  he  conceived  it  would  be.  proper  that  the  said 
sum  of  100/.  6s.  Sd.  in  Cash,  and  by  the  sale  of  so 
much  of  the  said  Annuities  standing  to  their  separate 
Account  as  should  be  necessary  for  that  purpose;  and 
that  said  several  allowances  of  50  /•  for  the  maintenance 
of  each  of  the  said  infant  Children,  from  said  5th  April 
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^sSig,  and  for  the  time  to  come,  should  be  paid  out  of 
the  Dividends  of  said  6,810/.  lis.  ^d.  Three  per  cent. 
Oonsolsy  and  6,688/.  igs.  ^d.  Three  percent.  Reduced 
Annuities,  placed  to  their  separate  Account,  or  so  much 
thereof  as  should  remain  after  the  sale  thereof  before 
mentioned. 

The  residuary  Clause  in  the  second  Codicil  to  the 
Testator's  Will  was  as  follows :  ''  And  instead  of  my  said 
Daughter  Amelia  Haley  being  my  residuary  Legatee,  I 
make  my  Executors  residuary  Legatees,  in  Trust  for 
the  benefit  of  my  said  Daughter  Amelia  Haley's  Chil- 
dren^ whatever  the  Residue  may  he;  my  Executors  will 
add  to  it  the  other  Consolidated  and  Reduced  Bank 
Annuities  which  I  have  left  to  my  Daughter  Jmelia 
Haley's  Children.'' 

The  Cause  now  came  on  for  further  directions  upon 
the  Master's  Report. 

Mr.  Wetherell,  and  Mr.  Lcroat,  for  the  Plaintiffs : — 
So  fiaur  as  respects  the  present  Children,  the  Accumu- 
lation directed  is  good ;  but  the  Accumulation  directed 
by  the  Will  is  contrary  to  the  late  Statute  (a),  so  far  as 
it  gives  the  Accumulations  to  a  Child,  at  present  un- 
born, on  attaining  twenty-one,  in  case  of  the  deaths  of 
all  the  present  Children  before  they  attain  that  age. 
Griffiths  V.  Vere(b)]  Longdon  v.  Simson^c). 


277 
1819. 

Haley 
and  others 

Bannister 
and  others. 


The  Vice-Chancellor  : — 
The   Statute    prevents    an   'accumnln*inn 
during  the  Minority  of  an  unborn  (  h:i  : ;  Ijm 


r 


(«)  39  ^  40  Geo.  III.  c.  98. 
(c)  12  Ves.  295. 


(6)9  Ves.  laj. 


»r»  o 
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Principal,  the  Law  remains  as  before  the  Statate.  The 
excess  of  Accumulation,  prohibited  by  the  Statute,  woul4 
form  part  of  the  Residue^ 

Argument  for  Plaintiff',  contitmtd. 
We  contend  that  there  is  no  Fund  out  of  which 
Maintenance  can  be  directed.  Children  may  come  w 
esse,  who  will  be  entitled.  The  shares  of  the  present 
Children  are  contingent,  and  therefore  there  is  no  Fond 
applicable  to  their  Maintenance*  Errington  v.  CAop* 
man(jd);  Erratty.  Barlow  {e). 

The  Vice-Grancellor  : — 
Ertatt  Y.  Barlow  comes  very  neltr  this  Case;  but  as 
it  appears  by  the  Report  that  the  Case  stood  over,  tlttt 
the  Lord  Chancellor  might  look  into  the  Will,  I  widi 
that  the  B£gistrar'B  Book  should  be  searched,  to  see 
what  was  finally  ordered  in  that  Case.  Possibly,  Mr* 
Vesey  has  a  Note  of  the  final  decision.  May  it  not 
be  a  question,  whether  the  Court  will  give  Maintenance 
to  the  Father  where  the  Mother  has  a  competent  sepa- 
rate Estate  ? 


s6U)  July 


The  Cause  came  on  again  this  Day. 

Mr.  Hart,  Mr.  Simpkinson,  and  Mr.  Perkins,  fi 

the  Defendants : — 

Mr.  Vesey f  on  an  application  to  him,  cannot  find  an 

Note  of  what  was  finally  done  in  Erratt  v.  Barlow,  an 

no  Order  appears  by  the  Registrar's  Book  to  have 

made  by  the  Lord  Chancellor ;  but  it  appears  that,  o- 


(d)  13  Ves.  20. 


(e)  14  Vcs.  202. 
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an  application  afterwards  to  the  Master  of  the  Rolls  in 
the  same  Case,  it  was  *'  Ordered,  that  the  Master's  Re- 
port should  be  confirmed;  and  that  the  sum  of  50/.  per 
annum,  certified  /by  the  said  Report  as  proper  to  be 
allowed  for  the  Maintenance  and  Education  of  each  of 
the  Infants,  during  their  respective  Minorities,  from 
the  28th  April  1807,  be  allowed  accordingly,  with  a 
direction  for  Payment  to  the  Father." — Reg.  Lib.  Hil. 
1808.     Lib.  A.  fol.  645. 
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Ha  LET 

and  others 

V. 

Baknistek 
and  others. 


There  is  no  Case  in  which  the  Mother  of  the  Child- 
ren,  having  a  separate  Estate,  has  been  held  liable  to 
maintain  her  Children,  where  her  Husband  is  not  of 
ability.     In  Cavendish  \.  Mercer  (^f),  the  Wife  had  a 
parate  Estate  of  400/.  a  year,  but  still  Maintenance 
given  in  that  Case,  the  Father  not  being  of  ability. 
In  Billingsby  v.  Critchett  (g),  it  was  held  that  a  Mother, 
married  to  a  second  Husband,  was  not  bound  to  main- 
tain the  Children  by  her  first  Husband,  but  was  en- 
-titled  to  an  Allowance  for    that  purpose  out  of  their 
Portunes.     In  that  Case,  the  Mother  had  a  Provision 
£pom  her  first  Husband,  and  a  further  Estate  from  her 
own  Family.     In  Hughes  v.  Hughes  (h),  it  is,  indeed, 
said,  that  the  practice  of  the  Court,  on  these  occasions, 
is,  to  refer  it   to  the  Master,  to  inquire  whether  the 
Parents,  in  the  plural  number,  are  of  ability  to  main- 
tain the  Children ;  but  that  is  the  only  Case  to  that 
effect. 


The  Vice-Chancellor  :  — 
I  believe  the  point  is  new.     In  Cavendish  v.  Mercer, 
it  was  not  discussed,  and  if  it  had  been,  the  Wife's 

(/)  Mentioned  in  Note  to  Greentvell  v.  GreentoelljSVes,  197. 
{g)  1  Bro.  C.C.268.  (A)  Ibid. 

T  4 


2«0 
1819. 

Haley 
and  others, 

V. 

Bannister 
and  others. 
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separate  Estate  of  400  /.  a  year  was  so  small  a  sum,  that 
it  could  hardly,  under  the  circumstances  of  that  Family, 
have  been  an  object  worth  considering.  The  Order 
made  by  the  Master  of  the  Rolls,  in  Erratt  v.  Barlow, 
appears  to  have  been  an  ex  parte  Order. 


The  Case  was  afterwards  mentioned  again  on  the  loth 
February  1820,  and  on  the  21st  February  the  Vker 
Chancellor  gave  his  Judgment. 

The  Vice-Chancellor  : — 
The  Wife,  during  the  life  of  the  Husband,  not  beiing 
under  a  legal  obligation  to  maintain  the  Children,  I 
think  this  Court   cannot  take  into  consideration  hei 
separate  Estate. 


The  next  question  is,  whether,  attending  to  the  Te 
of  this  Will,  I  can  order  Maintenance  to  be  paid  to  the 


Father  out  of  the  Property  bequeathed  to  the  Children  = — f. 
I  am  of  opinion  I  can ;  for  I  take  the  principle  to 


that  wherever  the  Children  have  a  common  Interest  01 
a  Fund,  the  income  of  the  Fund,  if  necessary,  may 
applied  to  their  Maintenance.  In  this  Case,  Childref^sn 
bom  or  to  be  bom  have  a  common  Interest,  and  ther^^^- 
fore  the  income  of  the  Fund  is  in  this  Case  applicative 
to  Maintenance. 
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Er/wtr/e  Lord  GWYDIR  and  another  (a).  ,3,^ 

This  was  the  Petition  of  the  Right  honourable  Peter     ^oth  March. 

Lord  Gwydir,  and  also  of  Robert  Paddison,  of  Louth,      The  right  of 
in  the  County  of  Lincoln^  Gentleman,  the  Steward  of  ^^^  Subject  to 
Waiiam  Scrope,  Esquire,  for  and  on  behalf  of  the  said  ^''^^^''^'^ ««  ^«- 
Lord  Gwydir  and  William  Scrope,  and  for  and  on  behalf  tgg^^  y*r 
if  divers  other  Persons  having  or  claiming  Common  in  which  Pi  operty 
ind  upon  the  respective  Manors  and  Lands  of  them  the  is  found  in  the 

laid  Lord  Gwydir  and  fVilliam  Scrope  in  the  Petition  ^'"^»'»5  ^^^ 
ncntioned.  not  confined  to 

Loses  where  the 
Crown  claims 
The  Petition  stated,  that  on  the  sist  day  of  October,  Property  by 

n  the  59th  year   of  the  reign  of  his  Majesty  King  reason  of  the 
George  the  Third,  a  Commission  under  the  Great  Seal  ^"^'*  ^f 
if  the  United  Kingdom  of  Great  Britain  and  Ireland, 
raB    issued  in  the   following  words ;    (that  is  to  say)  But  when  the 
•  George  the  Third,  by  the  Grace  of  God,  of  the  United  Application  for 
Kingdom  of  Great  Britain  and  Ireland,  King,  Defender  /^"«««»<^  ^o 
>f  the  Faith :  To  Charles  fVray,  Esquire,  Robert  Sandwith,  .    -^  Court    t 
Richard  Garland,  George  Codd,   William  Green,  and  will  not  be  autho- 
George  Abraham  Crawley,  Gentlemen,  greeting:  Whereas  rized,  unless  the 
ire  have  been  informed  and  given  to  understand,  that  Petitioner  makes 
leveral  Lands  in  or  adjoining  or  near  to  the  several  ^w^^^primd  facie 

rowns.   Parishes   or   Lordships  of  North   Somercotes,  ^'^^^  "^''**''*^  '^ 

\^rown9 
South    Somercotes,    Ganthorpe   otherwise    Grainthorpe 

Wragholme,  North  Cotes,  Marsh  Chapel  and    Tetney^ 

some  or  one  of  them,  in  our  County  of  Lincoln,  being 

Lands  in  time  past  covered  with  the  Water  of  the  Sea, 

(a)  This  Case  is  not  placed  according  to  its  date,  owing  to 
lelay  in  receivisg  the  necessary  papers. 
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1819.  and  now  by  the  Sea  left  and  not  covered  with  Water, 

'        ^        '      and  which  therefore  to  us,  by  virtue  of  our  Prerogative 

Ex  parte        Royal,   ought  to  have  come  and  do  belong,   are  con- 

liord  Cjwydir  sealed,  subtracted  and  unjustly  withheld  and  detained 

from  us,  to  the  Injury,  Damage  and  Prejudice  of  our 
Crown  of  our  said  United  Kingdom;  we»  therefore, 
being  willing  to  be  more  fully  certified  of  the  premifleB» 
and  very  much  confiding  in  your  fidelity  and  prudent 
circumspection,  have  assigned  you  to  be  our  Commis* 
sioners  in  this  behalf:  and  by  virtue  of  these  presents 
do  give  to  you,  or  any  three  or  more  of  you,  fall  power 
and  authority,  as  well  by  the  Oaths  of  good  and  lawfid 
Men  of  our  said  County  of  Lincoln,  as  well  within 
Liberties  as  without,  as  by  the  Examination  and  Depo- 
sitions of  Witnesses  worthy  of  credit  upon  their  eoi^; 


Oaths,  to  be  taken  upon  the  Holy  Evangelists,  befbra^^ 
you,  or  any  three  or  more  of  you,  which  Oaths  we 
hereby  authorize  and  empower  you  or  any  three  or  nu 
of  you  to  administer,  as  by  all  other  ways,  means 
methods  whereby  you  or  any  three  or  more  of  yoa 
or  can  better  know  or  be  informed,  whether  there 
any  and  what  Lands,  and  how  many  acres  of  Land  ii 
or  adjoining  or  near  to  the  several  Towns,  Parishes 
Lordships  aforesaid,  or  any  or  either  of  them,  in  01 
County  of  Lincoln  aforesaid,  being  Lands  in  time  pa^^t 
covered  with  the  Water  of  the  Sea,  and  now  by  tiz^ne 
Sea  left  and  not  covered  with  Water,  which  to  us,  ^^n 
right  of  our  Crown  of  our  said  United  Kingdcim,  or       4d 
any  other  right,  do  belong  and  appertain,  and  vidii^Meh 
are  concealed,  subtracted  and  unjustly  withheld 
detained  from  us ;  and  when,  how  and  in  what 
soever,  and  if  so,  by  whom,  and  how  long,  and  w^^lw) 
hath  received  and  taken  the  Issues  and  Profits  th&r^sof 
froin  the  time  of  such  dereliction  or  not  covering,  mMul 


CASES    IN    CHANCERY.  283 

io  what  Amount  and  in  whose  Possiession  or  Tenure  1819. 

the  said  Lands  now  are  or  reioiiain,  and  how  much  they     '        ^'        ' 
are  worth  by  the  year,  according  to  the  true  Value        Ex  parte 
ihereot;  and  also  of  all  other  articles,  matters  and  circum-         ,       ^^ 
stances  which  you  or  any  three  or  more  of  you  shall 
ju4ge  fit  and  necessary  to  be  inquired  into»  touching 
the  [premises,  and  all  and  singular  the  Lands  which  by 
Jibe  Inquisition  to  be  taken  in  this  behalf  shall  be  found 
to  be  concealed^  subtracted  and  unjustly  withheld  and 
detained  from  us,  to  enter  upon,  and  take  and  seise  into 
our  hand.    And  therefore  we  command  you,  that  at 
aoch  day  and  place,  or  days  and  places,  as  you  or  any 
th^ee  or  more  of  you  shall  appoint  for  that  purpose, 
you  or  any  three  or  more  of  you  diligently  set  about 
the  premises,  and  do  and  execute  all  and  singular  the 
matters  aforesaid,  with  effect,  so  that  as  well  the  In- 
quisition as  all  other  matters  by  you  or  any  three  or 
more  of  you  taken  and  done  in  the  premises,  you  or 
any  three  or  more  of  you  send  and  certify  to  us,  into 
onr  Chancery^  under  your  Seals,  or  the*  Seals  of  any 
three  or  more  of  you,  and  the  Seals  of  those  Persons 
hy  whom  such  Inquisition  shall  be  made,  distinctly  and 
openly,  without  delay,  together  with  these  our  Letters 
Patent.     And  we  also  command,  by  the  tenor  of  these 
presents,  our  Sheriff  of  our  County  of  Lincoln  aforesaid, 
that  at  such  day  and  place,  or  days  and  places,  as  you 
or  any  three  or  more  of  you  shall  appoint  for  that  pur- 
pose, and  on  our  part  make  known  to  him,  he  cause  to 
oome  before  you  or  any  three  or  more  of  you  such  and 
so  many  good  and  lawful  Men  of  his  Bailiwick,  as  well 
within  Liberties  as  without,  by  whom  the  truth  of  the 
matter  in  the  premises  may  be  better  known  and  inquired 
into.    We  also  giTe  to  you  or  any  three  or  more  of  yon 
full  power  and  authority  to  call  and  procure  to  appear  be- 


and  another. 
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fore  you  or  any  three  or  more  of  you  all  Persons  whom- 
soever fit  to  be  examined  in  the  premises;  and  their  Ez- 
Ex  parte       aminations,  they  being  first  duly  sworn  before  you  or  any 
^!z^.u^^^  three  or  more  of  you,  to  receive  and  take.    And  we  also* 

by  the  tenor  of  these  presents,  strictly  command  all  and 
singular  Justices,  Mayors,  Sheriffs,  Bailiffs  and  all  other 
our  faithful  Subjects  of  our  said  County  of  Uncoln, 
that  to  you  or  any  three  or  more  of  you  in  the  execu- 
tion of  these  presents,  they  be  attendant,  obedient* 
aiding  and  assisting  in  such  manner  as  you  or  any  three 
or  more  of  you  shall  make  known  to  them  on  our 
behalf.  lu  testimony  whereof  we  have  caused  these 
our  Letters  to  be  made  patent.  Witness  ourself  at 
Westminster,  the  31st  day  of  October,  in  the  59th  year 
of  our  Reign. — By  Warrant  from  the  Attomey^GeneraL 

"  Plutner* 
"  Dunn:' 

That  afterwards  (to  wit)  on  the  i2thday  ofDecembeTi 
in  the  50th  year  of  the  reign  of  his  said  Majesty*  the 
Charles  Wray,  Robert  Sandwith  and  Richard  Garlandi 
three  of  the  said  Commissioners  in  the  said  Commiasioi 
named»  certified  under  their  Hands  and  Seals  the  execa 
tion  of  the  said  Commission,   in  the  following 
written  thereon ;  (that  is  to  say),  "  The  execution  of  thiis 
Commission  appears  by  the  Schedule  hereto  annexed  r 
Charles  Wray,    Robert  Sandwith,   Richard   Garland,^' 
Which  said  Schedule,  so  by  them  the  said  Commissioners 
certified  as  aforesaid,  was  of  the  tenor,  or  in  substance 
contained  the  several  matters  hereinafter  next  following; 
(that  is  to  say),  "  Lincolnshire  to  wit.    An  Inquisition 
indented,  taken  at  Cleathorpes,  in  the  County  of  Xm- 
coin,  at  the  House  of  William  Benson,  known  by  the 
name  of  the  Cleathorpe's  Hotel,  on  Thursday  the  12th 


LordGwTDiR 
and  anothcF. 
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day  of  November,  in  the  59th  year  of  the  reign  of  our 
Sorereign  Lord  George  the  Third,  by  the  Grace  of  God, 
of  the  United  Kingdom  of  Grea^  JBnYat/i  and  Ireland,  ^  P^  parte 
King,  Defender  of  the  Faith,  before  us,  Charles  Wray, 
Robert  Sandwith  and  Richard  Garland,  Gentlemen, 
Commissioners  of  our  said  Lord  the  now  King,  by 
virtue  of  a  Commission  of  the  same  Lord  the  King, 
under  the  Great  Seal  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  bearing  date  at  Westminster  the 
31 8t  day  of  October  last,  to  us  and  others  in  the  same 
Commission  named,  directed,  and  to  this  Inquisition 
annexed,  to  inquire,  on  the  behalf  of  the  said  Lord  the 
£ng,  of  and  upon  divers  things,  articles  and  circum- 
gtances  in  the  same  Commission  specified,  upon  the 
Oath  of  TTiomas  Frear,  Philip  Skipworthf  Robert  Crop^ 
per.  Stamper  Anningson,  John  Bonnun,  William  Parker, 
William  Nicholson,  Benjamin  Chapman,  Thomas  Hock- 
ney,  John  Mumey,  William  Brookes  and  William  Ban- 
croft the  elder,  honest  and  lawful  Men  of  the  County 
aforesaid,  who,  being  impannelled,  sworn  and  charged  to 
iaqnire  touching  the  matters  in  the  said  Commission 
mentioned  upon  their  Oathsy  say  that  there  is  a  certain 
Piece  of  Land,  being  Salt  Marsh,  lying  near  or  adjoining 
to  the  Lordship  of  North  Somercotes,  in  the  said  County 
of  Lincoln,  which  Piece  of  Land  is  bounded  towards  the 
West  by  the  Sea  Wall  or  Sea  Bank  of  North  Somercotes 
and  part  of  certain  Sand  Hills  at  or  near  South  Somer- 
cotes, upon  the  East  by  the  Sea,  and  on  the  North  by 
certain  Sand  Hills  called  Donna  Nook,  and  on  the 
South  by  other  part  of  the  said  Sand  Hills,  at  or  near 
South  Somercotes,  and  extends  from  the  said  Sand  Hills, 
at  or  near  South  Somercotes,  on  the  South,  to  the  said 
Sand  Hills  called  Donna  Nook,  on  the  North  part 
thereof,   and   contains   by   estimation    380   Acres   or 
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1819.  thereabouts,  and  is  worth  35.  for  each  Acre,  by  the 

*        ""        '     year,  of  lawful  M<»iey  of  the  said  United  Kingdom,  ao- 

Zac^  cording  to  the  true  Value  thereof;  which  same  piece 

.        .         of  Land  was  in  times  past  covered  with  the  Water  of 
and  another.      ,      ^  ,  ' 

the  Sea,   and  is  now  and  has  been  for  several  yean 
past  by  the   Sea  left  and   not  covered  with  Water, 
except  at  high  Tides,  when  the  Sea  doth  flow  to  the 
said  Sea  Wall  or  Sea  Bank;  and  which  Land,  from  the 
time  of  such  Dereliction,  hitherto  hath  been  and  still  is , 
unoccupied,  but  the  Herbage  thereof  hath  been  from 
time  to  time  eatoi  and  consumed  by  the  Cattle  and 
Sheep  belonging  to  the  Tenants  or  Occupiers  of  Luid 
situate  within  the  said  Sea  Bank  or  Sea  Wall  in  the 
said  Town,  Parish  or   Lordship  of  ^arih   Somtrcoia, 
And  the  Jurors  aforesaid,  upon  their  Oath  aforesaid, 
further  say,  that  there  is  a  certain  other  piece  of  LuKi, 
being  also  Salt  Marsh,  lying  near  or  adjoining  to  Ac 
Parishes  or  Lordships  of  North  Sontercoies,  Gmmikorfe 
otherwise  Grainthorpe  Wragholme,  and  Marsh  Chtfd, 
in  the  County  of  Lincoln,  which  last-mentioned  Piect 
of  Land  is  situate   between  a    certain    Marsh  called 
Porter's  Marsh  and  the  Lordship  o{  Marsh  Chapel  sAtt^ 
said,  and  is  bounded  towards  the  South  and  Soalh* 
east  by  the  Sea  Wall  or  Sea  Bank  of  the  said  Manh 
called  Porter's  Marsh,  towards  the  South  and  So«^ 
west  of  the  Sea  Wall  or  Sea  Bank  of  the  said  Lsid- 
ships  of  Ganthorpe  otherwise  Grainthorpe  and  ffrag' 
holme,  towards  the  West  and  North-west  by  the  S« 
Wall  or  Sea  Bank  of  the  said  Lordship  of  Marsh  Ciiftj 
and  towards  the  East  and  North-east  by  the  Se%  aid 
contains  by  estimation  795  Acres  or  thereabouts*  aid 
is  worth   35.  for  each  Acre,  by   the    year,  of  lawM 
Money  of  the  said  United  Kingdom,  according  to  the 
trui!  Value  thereof;  and  was  in  times  past  covered  wtfh 
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the  Water  of  the  Sea,  and  is  now  and  has  been  for 
several  years  past  by  the  Sea  left,  and  is  not  covered 
with  Water  except  at  high  Tides,  when  the  Sea  doth  Es  parte 
flow  to  the  said  Sea  Walls  or  Sea  Banks ;  which  same  ^^^  GwY0ia 
piece  of  Land,  from  the  time  of  such  Dereliction,  ^*  another, 
hitherto  hath  been  and  still  is  unoccupied,  but  the 
Herbage  thereof  hath  been  from  time  to  time  eaten 
and  consumed  by  the  Cattle  and  Sheep  belonging  to 
the  Tenants  or  Occupiers  of  Lands  within  the  said  Sea 
Bank  or  Sea  Wall  in  the  said  Towns,  Parishes  or 
Lordships  of  North  Somercotes^  Ganthorpe  otherwise 
Gramthorpe  Wragholme,  and  Marsh  Chapel,  some  or 
one  of  them.  And  the  Jurors  aforesaid,  upon  their 
Oath  aforesaid,  further  say,  that  there  is  also  a  certain 
other  piece  of  Land,  being  also  Salt  Marsh,  lying  near 
or  adjoining  to  the  Parish  or  Lordship  of  North  Cotes, 
^n  the  said  Coimty  of  Lincoln,  and  which  last-mentioned 
piece  of  Land  is  bounded  towards  the  South  and 
South-west  by  the  Sea  Wall  or  Sea  Bank  of  the  said  . 
Lordship  of  North  Cotes,  and  towards  the  North-west 
by  part  of  the  Sea  Wall  or  Sea  Bank  of  certain  Lands 
in  the  Lordship  of  Tetney,  and  on  all  other  parts  by  the 
Sea^  and  contains  453  Acres  or  thereabouts,  and  is  of 
the  value  of  45.  for  each  Acre,  by  the  year,  of  lawful 
Money  of  the  said  United  Kingdom,  according  to  the 
true  Value  thereof;  and  was  also  in  times  past  covered 
with  the  Water  of  the  Sea,  but  is  now  and  has  been 
for .  several  years  past  by  the  Sea  left,  and  is  not 
covered  with  Water  except  at  high  Tides,  when  the 
Sea  doth  flow  to  the  said  Sea  Walls  or  Sea  Banks; 
which  last-mentioned  piece  of  Land,  from  the  time  of 
such  Dereliction,  hitherto  hath  been  and  still  is  unoc- 
cupied, but  the  H^bage  thereof  hath  been  from  time 
to  time  eaten  and  consumed  by  the  Cattle  and  Sheep    , 


LordGwTDia 
and  another. 
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belonging  to  divers  Tenants  or  Occupiers  of  Land 
situate  within  the  said  Parish  or  Lordship  of  North  Cote$; 
fj^^  all  which  said  three  several  pieces  of  Land  we  the  said 
Commissioners  have  therefore  taken  and  caused  to  be 
seised  into  the  hands  of  our  said  Lord  the  King,  as  by  the 
Commission  aforesaid  we  are  commanded.  In  witness 
whereof,  as  well  the  said  Commissioners  as  the  Jurors 
aforesaid  to  this  Inquisition,  have  interchangeably  set 
their  Hands  and  Seals,  the  Day  and  Year  and  Place 
first  aforesaid.'' — [Here  followed  the  Names  of  the 
Conunissioners  and  Jurors.] 

That  on  the  said  12th  day  of  December,  in  the  said 
59th  year  of  his  said  Majesty,  the  said  Commissioni 
together  with  the, said  Inquisition  thereunto  annexed, 
was  returned  to  and  filed  in  the  Petty  Bag  Office: — 
That  the  Petitioner,  Lord  Gwydir,  long  before  and 
at  the  time  of  the  making  and  sealing  of  the  said  Com' 
mission,  was,  and  from  thenceforth  hitherto  hath  been, 
and  still  is  legally  and  equitably  seised  or  possessed  in 
his  Demesne,  as  of  Fee  or  of  some  other  Estate  of 
Freehold,  of  and  in,  or  otherwise  well  entitled  to  the 
Manor  of  SaltfUet-cum-Skidbroke,  in  the  said  County  of 
Lincoln,  or  the  Site  and  Demesnes  thereof;  and  that 
he  this  Petitioner,  as  the  Lord  and  Owner  of  the  said 
Manor  or  otherwise,  and  his  Ancestors,  Lords  and 
Owners  of  the  said  Manor,  and  all  those  whose  Estate 
he  the  said  Lord  Gwydir  now  hath,  of  and  in  the  said 
Manor,  or  Site  and  Demesnes,  during  all  the  time 
aforesaid,  and  for  a  long  time  before  (that  is  U}  say), 
either  from  time  whereof  the  memory  of  man  is  not  to 
the  contrary,  or  for  a  certain  other  long  time  (to  wit), 
for  300  years  now  last  past,  have,  and  every  of  them  hath, 
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M  Buch  Lords  and  Lord,  or  otherwise,  been  lawfully  1819. 

leised  or  possessed  of,  or  otherwise  well  entitled  to  so  * 

mich  of  the  Beach  and  Shore  of  the  Sea,  at  ordinary  ^^^^ 
rides  extending  from  low^¥^ter-mark  to  high-¥^ter-  ,  another 
aaik,  as  was  subtended  by,  or  parcel  of  or  contiguous 
o  the  aforesaid  Manor  of  SaUfleet-cunirSkidbroke ;  and 
dso  all  such  unembanked  Salt  Marshes  as  at  any  time 
Iming  the  period  aforesaid  have  lain  or  do  now  he 
Mtween  certain  new  embanked  Marsh  Lands,  situate 
iithin  the  same  Manor,  and  the  said  Sea  Shore  or 
Beach  of  the  Sea,  as  parcel  of  the  said  Manor,  or  of 
he  Site  and  Demesnes  thereof,  or  as  otherwise  be- 
OQgiiig,  appertaining  or  annexed  to  the  same  Manor  or 
icite  and  Demesnes  (that  is  to  say),  either  by  Pre- 
empdim,  from  time  whereof  the  memory  of  man  run- 
leCh  not  to  the  contrary,  or  under  or  by  Tirtue  of  some 
flloent  Grant  or  Grants  from  the  Crown,  or  by  or  under 
mme  other  lawful  and  valid  Title  in  the  Law ;  and  that 
he  Owners  and  Proprietors  of  divers  ancient  Mes- 
■eges.  Cottages,  Lands  and  Hereditaments,  with  their 
tifipartenances,  situate  within  the  aforesaid  Manor  of 
imlifieet'^uinrSkidbroke,  during  all  the  time  aforesaid,  or 
br  a  long  time  (to  wit),  for  several  hundred  years  now 
mmtp  have  had  and  of  right  ought  to  have  had,  and  still 
«f  right  ought  to  have.  Common  of  Pasture  for  all 
of  their  Cattle,  levant  and  eouehant,  up<m  the 
several  Messuages,  Cottages  and  Lands,  in,  over 
nd  upon  all  the  said  unindosed  Salt  Marsh  Lands, 
riAlttn  the  said  Manor  of  SaUfleet-cumr'Skidbroke^  at  all 
imei  of  the  year,  as  to  the  same  several  Messuages, 
Cottages  and  Lands  appendant,  appurtenant,  or  in 
omewise  belonging  or  annexed ;  and  that  a  certain 
leitof  the  said  piece  of  Land  in  the  said  Inquisition 
Vol.  IV.  U 
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mentioned  as  being  Salt  Marsh,  and  therein  described  as 
lyingnearoradjoiningtotheLordshipof  JVbrfA  Somereoiei, 
Ex  parte       j^  ^.jj^  gj^jj  County  of  Lincoln,  and  as  containing  300 

.       ^^       Acres  or  thereabouts,  is  in  fact  and  truth  part  and 
parcel  of  the  said  uninclosed  Salt  Marsh  Lands  witlna^ 
the  said  Manor  of  Saltfleet-'eun^Skidbrohef  whereof  or 
whereto  the  said  Petitioner,  the  said  Lord  Gwydir,  is  so 
seised  or  possessed,  or  otherwise  well  entitled  as  aforesaid: 
— That  the  said  WilUam  Scrape,  long  before  and  at  the 
time  of  the  making  and  sealing  of  the  said  Commission, 
was  and  from  thenceforth  hitherto  hath  been  and  stiD 
is  legally  or  equitably  seised  or  possessed  in  his  De- 
mesne, as  of  Pee  or  of  some  other  Estate  of  FredioU, 
of  and  in  or  otherwise  well  entitled  to  the  Manor  and- 
Soke  of  Gayton,  situate  in  the  said  County  of  lAmok, 
parcel  of  the  Honor  of  RUkmond  Pee ;  and  that  withia 
the  said  Manor  and  Soke  of  Gayton  there  are  situate 
divers  large  parcels  of  unembanked  Salt  Marsh  Landi^ 
amounting  in  the  whole  to  divers  (to  wit)  800  Aene; 
and  situate  within  the  several  Parishes,  Townships  m 
Lordships  of  North  Somercotes,  South  Somercotes,  Gm^ 
thorpe  otherwise  Grainthorpe  and  Wraghobne,  in  the 
said  county  of  lAncoln,  and  extending  from  a  certaiD 
Sea  Bank  in  the  same  several  Townships,  Parishes  and 
Lordships,  on  the  West  to  the  high-water-maik  of  the 

•  

Sea  Shore,  at  the  times  of  ordinary  Tides,  on  the  Eai^ 
side  of  the  said  last-mentioned  Marsh  Lands ;  and  that 
the  said  William  Scrope  and  his  Ancestors,  Lords  rf 
the  said  Manor  and  Soke  of  Gayton,  parcel  of  the  9wA 
Honor  of  Richmond  Pee,  and  all  those  whose  Estate  ke 
now  hath,  and  at  the  several  times  aforesaid  have  had, 
of  and  in  the  same  Manor  and  Soke,  during  all  the 
time  last  aforesaid,  and  long  before  (to  wit),  either  froB 
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tone  whereof  the  memory  of  man  is  not  to  the  contrary, 

or  for  and  during  some  other  long  space  of  time  (to  wit)» 

fior  the  space  of  300  years,  have,  or  some  or  one  of       Ex  parte 

diem  have  or  hath  he&k  seised  or  possessed  <^  or  in,  or         ,        . 

ana  anouier* 

ollifirwise  been  well  entitled  to,  or  have  or  hath  held 
and  enjoyed,  and  during  all  such  time  as  aforesaid  of 
light  ought  to  have  been  seised  or  possessed  of,  and  to 
haeve  held  and  enjoyed,  as  well  so  much  of  the  Sea 
Sliore  or  Sea  Bank,  extending  from  low-water-mark 
to  high-water-mark  at  the  time  of  ordinary  TMes,  as 
hilii,  during  all  the  time  aforesaid,  lain  or  still  doth 
lb  contiguous  or  opposite  to,  or  subtended  by  the  said 
lastrmentioned  unembaiked  Salt  Marsh  Lands,  in  the 
Parish,  Townships  or  Lordships  of  North  Samer^ 
South  Somercotes,  Ganthorpe  otherwise  Grwif 
tikorpe  and  Wragholtne,  as  also  the  said  last-mentioned 
QMmbanked  Salt  Marsh  Lands,  as  parcel  of  or  other- 
me  appertaining,  belonging  or  annexed  to  the  said 
Ifancir  and  Soke  of  Gayton,  or  some  part  or  parcel 
Birmnf  either  by  Prescription,  or  by  force  and  virtue 
of  wmie  Grant  from  the  Crown,  or  by  some  other  good, 
l^gal  and  vaUd  Title  in  the  Law ;  and  also  the  Owners 
eC  .divers  ancient  Messuages,  Cottages  and  Lands  in 
TUmth  Somercotes  and  SoiUh  Somercotes  aforesaid,  and 
dio  divers  Owners  of  certain  Messuages,  Lands,  Tene- 
UMnts  and  Hereditaments  in  Ganthorpe  otherwise 
GrmmthoTpt>  and  Wragholme  aforesaid,  during  such 
rtww  or  time  as  last  aforesaid,  have  had,  and  of  right 
Osght  to  have  had,  and  still  of  right  ought  to  have, 
GiBunon  of  Pasture  for  themselves,  their  Farmers  and 
Taoants  of  the  said  Messuages,  Cottages  and  Lands,  for 
all  manner  of  their  Cattle,  levant  and  couchant,  upon  the 
Messuages,  Cottages  and  Lands  in  North  Somer^ 
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cotes.  South  Soniercotes,  and  Ga$Uhorpe  otherwise  Grout' 
thorpe  and  Wragholme  aforesaid,  with  the  Appartenaaces, 
^P^"^       at  all  times  of  the  year,  in,  upon  and  thronglioiit cer- 
tain   parts   of  the   said  last-mentioned   nnembanked 
Salt  Marsh  Lands,  as  to  the  same  Messuages,  Cottagiei 
and  Lands,  with  the  Appurtenances  respectiTcfy  ap- 
pendant,    belonging  or  of  right  appertaining,    or  as 
parcel  thereof,  or  otherwise  thereto  annexed,  or  some 
other  Rights  and  Interests  therein : — ^That  a  certain  part 
of  the  said  piece  of  Land,  being  Salt  Marsh,  in  the  said 
Inquisition  described  as  l3^ing  near  or  adjoining  to  the 
Lordship  of  'Sorth  Samercotes,  in  the  said  County  of 
Linceln,  and  containing  380  Acres  or  thereabouts,  ai 
aforesaid,  is  in  fact  and  in  truth  part  and  parcel  of  tbe 
said  unembanked  Salt  Marsh  Lands  in  North  Somer- 
cotes  and  SotUh  Somercotes  aforesaid  respectively,  and 
that  certain  parts  of  the  said  other  piece  of  Land,  beiiig 
also  Salt  Marsh,  in  the  said  Inquisition  described  m 
}yin^  near  or  adjoining  to  the  Parishes  or  Lordships  of 
North    Somercotes,    Ganthorpe  otherwise    GrahUherft 
and  Wragholme,  and  Marsh  Chapel  aforesaid,  and  w 
containing  795  Acres  or  thereabouts,  as  aforesaid,  aie 
m  fact  and  in  truth  paits  and  parcels  of  the  said  unior 
closed  Salt  Marsh  Lands  in  North  Somercotes,  G» 
thorpe  otherwise  Grainthorpe  and  Wragholme  aforesaid 
respectively:  of  all  which  matters  your  said  several 
Petitioners  are  ready  and   hereby  proffer  themsdies 
to  show  good  Evidence  to  your  Lordship,  and  to  verify 
the    same     as     your    Lordship    shall     award: — Thsi 
jGui  Petitioner,  the  said  Lord  Gwydir,  submits,  and 
your  Petitioner,  Robert  Paddison,  for    and  on  bebilf 
of  the  said  William  Scrope,  humbly  submits  to  yoar 
Lordship,  that  the  said  several  parcels  of  Salt  Manb 
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lands  in  the  said  Inquisition  and  Return  mentioned 
to  be  thereby  seised  into  the  hands  of  the  Crown,  are 
raspecttyely  the  Property  of  your  said  Petitioner  Lord  ^*  P^^^ 
Gwydir,  and  the  said  Willmm  Scrope,  and  not  the  ^^^^^^ 
Pfeoperty  of  the  Crown ;  and  that  no  inquest  of  Office 
therefore  ought  to  have  been  found  under  the  said 
Commission,  entitling  the  Crown  to  the  same  or  any 
of  them,  nor  ought  the  same  or  any  of  them  to  have 
been  seised  into  the  hands  of  oiur  said  Lord  the  King ; 
and  your  said  several  Petitioners  further  submit,  that  it 
doth  not  appear,  nor  is  it  in  any  manner  shown  in  and 
by  the  said  Inquisition,  that  the  Salt  Marsh  Lands 
therein  described,  and  thereupon  seized  by  the  said 
Commissioners  into  the  hands  of  the  Crown  as  afore- 
said, or  any  of  them,  did  either  before  or  at  the  date 
and  time  of  the  issuing  forth  of  the  said  Conmiission, 
INT  before  or  at  the  date  and  time  of  the  taking  of  the 
aaid  Inquisition,  or  at  any  other  time,  belong  or  in 
anywise  appertain  to  ^  the .  Crown,  and  therefore  that 
the  Commissioners  in  the  said  Commission  named 
ware  not,  nor  were  or  was  any  of  them  authorized  or 
onpowered  by  the  said  Commission  or  otherwise  to 
asise  the  same  Lands,  or  any  part  thereof,  into  the 
handd  of  our  said  Lord  the  King. 

The  Prayer  of  the  Petition  was,  that  it  might  be  ' 
ocdered  that  the  said  Inquisition  and  the  Return  there- 
ofj  so  far  as  the  same  relate  to  such  parts  of  the  said 
uaembanked  Salt  Marsh  Lands  as  lie  within  the  said 
Manors  o{  Saltfieet  eaxd  Skidbroke,  and  the  Manor  and 
Sdie  of  Gay  ton  respectively,  might  be  wholly  quashed, 
annulled  and  declared  void :  and  the  Petitioners  fur- 
ther proffered  themselves  to  traverse  the  said  Inquisition 
and  Return,  and  that  they  the  said  Lord  Gtvydir  and 
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William  Scrape,   and  auch    other  Persons  having  or 

daiming  Common  as  aforesaid,  or  some  or  one  of  them, 

^  parte        might  be  admitted  by  the  Court  at  fiill  liberty  to  traToae 

^"f  .?![!!.'*   ^e  said  Inquisition  and  Itetum,  or  to  denrar  to  tiie 

same  or  either  of  them,  as  they  or  any  of  them  mi^t 
be  thereto  advised,  in  such  manner  as  the  Court  should 
jdease  to  order  and  direct ;  or  that  the  Court  might  hs 
pleased  to  make  such  other  Order  for  their  relief  in  the 
premises  as  the  Court  should  seem  meet. 

In  support  of  the  Petition  there  were  five  Affidavits; 
one  by  the  Petitioner  Lord  Gwydir,  two  by  the  Pe- 
titioner Robert  Paddison,  one  by  a  Mr.  Dixon,  and 
another  by  his  Son* 

Lord  Gwydir  by  his  Affidavit  stated,  *'  that  the  De- 
ponent, long  before  and  on  the  31st  of  October  1818, 
and  from  that  time  hitherto,  hath  been  and  still  is  Lofd 
of  the  Manor  of  Salt/ket-cum-'Skidbroke  in  the  County 
of  lAncoHn,  and  that,  as  Deponent  hath  been  infbraied 
and  believes,  there  hath  been,  during  the  time  afoie- 
said,  and  still  is,  a  certain  large  parcel  of  unembanked 
Salt  Marsh  Lands,  situate  within  or  adjoining  or  netf 
to  the  said  Manor,  and  that  he.  Deponent,  as  mA 
Lord  of  said  Manor,  before  and  until  the  3i8t  of  Octo- 
ber 1818,  was,  and  during  all  the  time  aforesaid  ougbt 
to  have  been,  and  still  of  right  ought  to  be,  as  Depcment 
believes,  eitlier  by  virtue  of  a  Royal  Grant  or  by  Pre- 
scription or  otherwise,  lawfully  or  equitably  seised  vbA 
possessed  of  or  well  entitled  to  the  Freehold  and  In- 
heritance of  and  in  the  Soil  of  all  the  said  unembcoiked 
Salt  Marsh  Lands  situate  within  the  aforesaid  Manor 
of  Saltfleet-cum-Skidbroke ;  and  that  he.  Deponent, 
and  his  Ancestors,  Lords  of  the  said  Manor,  and  aD 
other  Persons  whose  Estate  and  Interest  this  Depon^t 
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luUh  in  said  Manor,  have  been  and  of  right  ought  to 
liave  been,  during  the  time  of  all  such  their  seisin  and 
poeaession  of  said  Manor,  as  such   Lords  thereof  or       ^'  P^^ 
otherwise,  well  entitied  to  the  said  Salt  Marshes  as  ^?  ^^™* 
a£[»esaid." 

The  Affidavit  of  Robert  Paddison  stated,  ''  that  he 
hath  inspected  and  perused  certain  Title  Deeds,  Court 
Bolls,  Surveys,  Plans,  legal  Proceedings,  Judgments 
and  other  Instruments,  Papers  or  Documents  belo.nging 
to  WiUiam  Scrope,  Esquire,  and  now  in  the  possession, 
custody  or  power  of  Deponent,  and  that  by  the  same 
M  aome  of  them  it  clearly  appears  to  Deponent,  and  he 
▼erily  believes  and  hath  no  doubt  that  the  said  William 
Scrope,  as  Lord  of  the  Manor  and  Soke  of  Gaytm, 
parcel  of  ^the  Hcmor  of  Richmond  Fee  aforesaid,  and 
.that  the  several  Parishes  or  Lordships  of  North  Somer- 
€aies.  South  Somercotes,  and  Ganthorpe  otherwise  Grain- 
thorpe-cum-Wragholme,  in  the  County  of  Lincoln,  are 
included  and  comprised  in  said  Manor  and  Soke; 
and  that  within  the  same  several  Parishes  or  Lordships 
:0f  North  Somercotes,  South  Somercotes,  and  Ganthorpe 
otherwise  Grainthorpe-cum-Wragholme,  and  within  said 
•Manor  and  Soke  of  Gay  ton,  there  were  long  before 
and  upon  said  31st  of  October  181&  last,  and  from 
Ihence  hitherto  have  been  and  still  are  divers  large 
parcels  of  unembanked  or  uninclosed  Salt  Marsh 
Lands,  and  that  the  said  William  Scrope,  as  such  Lord 
(^aaid  Manor  and  Soke,  long  before  and  on  said  31st  of 
October  1818,  was  and  thenceforth  continually  hitherto 
bath  been  and  now  is,  either  by  virtue,  as  Deponent 
believes,  of  a  Royal  Grant,  or  by  Prescription  ojr  other- 
.wise,  lawfully  seised  and  possessed  of  or  well  entitled 
to  the  Freehold  and  Inheritance  of  and  in  the  Soil  of 
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all  the  said  unembanked  Salt  Marsh  Lands  in  North 
Somercates  and  SotUh  Somercoies  aforesaid;  and  thatssdd 
Ex  parte  William  Scrope,  his  Ancestors,  liOrds  of  the  said  Manor 
and  Soke,  as  Deponent  believes,  have  been,  and  of 
right  ought  to  be,  either  from  time  whereof  the  memory 
of  man  is  not  to  the  contrary,  or  for  the  space  €i 
several  hundred  years,  or  some  other  long  space  ot 
time,  so  seised  and  possessed,  or  otherwise  well  entitled 
as  aforesaid : — ^That  a  certain  part  of  a  certain  piece  of 
Land,  being  Salt  Marsh,  in  the  Inquisition  held  and 
taken  at  Cleathorpes,  in  the  said  County  of  Uncabi,  on 
the  12th  of  November  1818,  by  Charles  Wray,  Sickari 
Sandtaith  and  Richard  Garland,  three  of  the  Commis- 
sioners therein  named,  and  returned  to  and  filed  in  the 
Petty  Bag  Office  on  the  12  th  December  1818,  described 
as  lying  near  or  adjoining  to  the  Lordship  of  Nartk 
Somercoies,  in  said  County  of  Lincoln,  and  as  con- 
taining 380  Acres  or  thereabouts,  is  in  fact  and  in 
truth  part  and  parcel  of  said  unembanked  or  uninclosed 
Salt  Marsh  Lands,  in  North  Somercoies  aforesaid ;  and 
that  certain  parts  of  another  piece  of  Land  in  said 
Inquisition  also  described  as  being  Salt  Marsh,  and  as 
lying  near  or  adjoining  the  Parishes  or  Lordships  of 
North  Somercoies,  South  Somercoies,  Ganthorpe  otherwise 
Grainthorpe  Wragholme,  and  Marsh  Chapel,  in  said 
County  of  Lincoln,  and.  as  containing  795  Acres  or 
thereabouts,  are  in  fact  and  in  truth  also  parts  and 
parcels  of  said  unembanked  or  uninclosed  Salt  Maish 
in  North  Somercoies  aforesaid  : — ^That  long  before  and  00 
said  31st  October  last  there  was,  and  from  thence 
hitherto  hath  been  and  still  is,  a  certain  large  parcel  of 
unembanked  or  uninclosed  Salt  Marsh  Land,  situate 
within  or  adjoining  or  near  to  the  Manor  of  Saltfket' 
cum^Skidbroke,  in  said  County  of  Lincoln ;  and  that,  as 
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]>epaDetit  hath  been  infonned  and  believes,  said  Lord  igj^^ 

Gwydir,  as  Lord  of  same  Manor,  before  and  until  said     "" "* ' 

3l8t  October  1818  last,  was,  and  during  dl  the  time        Ex  parte 

aibiesaid  ought  to  have  been,  and  stUl  of  right  ought  to  *^'^  ^^™* 

b^  as  this  Deponent  verily  believes,  in  some  manner 

seised  and  possessed  of  or  well  entitled  to  the  Free- 

hdd.or  Inheritance  of  and  in  the  Soil  of  all  the  said 

Uwt-mentioned  unembanked  or  uninclosed  Salt  Marsh 

Lands  in  the  said  Manor  of  SaUflett^cumrSkidbroke : — 

That  a  certain  other  part  or  parcel  of  said    piece  of 

Landy  in  the  said  Inquisition  described  as  being  Salt 

Marsh,  and  as  lying  near  or  adjoining  to  the  Lordship 

of.  South  Samercotes,  in  the  said  County  of  Lincoln,  and 

as: containing  380  Acres  or  thereabouts,  is  in  truth  and 

in  .fiict  part  and  parcel  of  the   said    unembanked  or 

umnclosed  Salt  Marsh  Lands,  within  the  said  Manor  of 

Sai^et  and  Skidbroke,  in  the  said  Petition  of  the  said 

hord   Gwydir   and  Deponent  mentioned,  and  whereof 

said  Lord   Gtoydir  is  in  said   Petition  alleged  to  be 

aaiaed  and  possessed,  or  otherwise  well  entitled  to,  in 

flMumer  therein  mentioned : — ^That  he  hath  been  informed 

and  verily  belie ves,  that  no  Grant  or  Lease  of  the  said 

atveral  unembanked  or  uninclosed  Salt  Marsh  Lands, 

or.  any  of  them,   hath,    since  the  taking   of  the  said 

Inquisition,  hitherto  been  made  by  the  Crown." 

;  The  Affidavit  of  William  Dixon  stated,  *'That  he 
Jbath,  for  the  space  of  58  years  past,  invariably  resided 
wtlhin  the  Manor  oi Saltfleet^um-Skidbroke  aforesaid : — 
.That  long  before  the  commencement  of  such  period  of 
his  Residence,  as  Deponent  hs^th  truly  been  informed 
and.  he  verily  believes,  and  during  the  whole  of  the. 
same  period,  there  have  been  and  now  are  divers  large 
pieces  or  parcels  of  unembanked  Marsh  Lands  within 


and  another. 
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said  Manor,  lying  and  being  between  the  Sea  Bank  or 

Sea  Wall  between  said  Manor  and  the  Sea  Shore  or  Sea 

Ex  parte       Beach,  at  the  tune  of  ordinary  Tides,  within  said  Maaor: 

Lord  GwYDiR   _Yb^  the  said  Lord  Gwydir,  his  PrcdeccssorB  and 

Ancestors,  have,  as  Deponent  hath  been  informed  and 
verily  beUeres,  inunemorially  been  Lords  of  the  said 
Manor,  and  Owners  of  the  Soil  of  said  Salt  Mordi 
Lands  and  Sea  Beach  or  Sea  Shore  within  said  Bfanor; 
and  that  Lord  Gwydir,  (or  many  years  last  past,  hath 
been  and  now  is  the  Lord  of  said  Manor  and  the 
Owner  of  such  Soil  as  aforesaid: — That  the  sefeni 
Owners  of  certain  Messuages,  Cottages,  Farms  and 
Lands  within  said  Manor  immemorially  have  had,  now 
have,  and  as  Deponent  verily  beUeves  ought  of  right  to 
have,  for  themselves  and  their  Farmers  and  Tenants  of 
the  same  Messuages,  Cottages,  Farms  and  Lands 
respectively,  for  his  and  their  Cattle,  ievant  and  amekaid, 
upon  their  said  respective  Messuages,  Cottages,  Farm 
and  Lands,  Common  of  Pasture  in  and  upon  such  pirti 
of  said  unembanked  Salt  Marsh  Lands  as  have  lain  or 
ow  lie  within  said  Manor,  wherein  said  Messuag6B» 
Cottages,  Farms  and  Lands  are  respectively  situate,  or 
some  or  one  of  them,  or  have  had,  now  have,  and  of  right 
ought  to  have  some  other  good,  lawful,  valid  and  sof* 
ficient  Right,  Title  and  Interest  therein  and  thereto." 

The  Affidavit  of  William  Dixon,  junior,  stated,  "  that 
he  hath,  for  the  space  of  58  years  last  past,  invariably 
resided  within  the  Parish  of  SaltJUet-cum'Skidbrok 
aforesaid,  adjoining  North  Somercotes,  in  the  said  Coun^^ 
— ^That  the  same  Parish  of  North  Somercotes  is  situate 
within  or  part  of  the  Manor  and  Soke  of  Gayton^  in 
said  County,  parcel  of  the  Honor  of  Richmond  Fee>— 
That  long  before  the  commencement  of  such  period  of 


CASES  IN    CHANCERY.  299 

his  Residence,  as  Deponent  hath  frequently  been  in-  igig. 

fiMmed  and  verily  believes,  and  during  the  whole  of  the     '        "^        ' 

same  period  there  have  been  and  now  are  divers  large       -"  ^'''* 

pieces  or  parcels  of  unembanked  Salt  Marsh    Land        .        , 

.  and  another. 

within  the  said  Parish  of  North  Somercotes,  and  within 
die  said  Parish  of  South  Somercotes,  also  situate  within 
and  part  of  said  Manor  and  Soke  of  Gayton,  lying  and 
bring  within  the  Sea  Bank  or  Sea  Wall  within  said 
Plurishes  of  North  Somercotes  and  South  Somercotes,  and 
die  Sea  Shore  or  Sea  Beach,  at  the  time  of  ordinary 
Tides,  within  the  same  Parishes : — ^That  said  WilKam 
Serope,  his  Predecessors  and  Ancestors,  hath,  as  De- 
poii^it  hath  been  informed  and  verily  believes,  imme- 
laorially  been  Lords  of  the  said  Manor  and  Soke  of 
Chtyton,  and   Owners  of  the  Soil  of  said  Salt  Marsh 
Ijueids  or  Sea  Beach  or  Sea  Shore  within  said  Manor 
and  Soke,  and  that   said    William    Serope,    for  many 
years  last  past,  hath  been  and  now  is  the  Lord  of  said 
Manor  and  Sdce,  and  the  Owner  of  such  Soil  as  afore- 
said:— That  the  several  Owners  of  certafll  Messuages, 
Cottages,    Farms  and    Lands  within  said  several  Pa- 
liahes  of  North  Somercotes  and  South  Somercotes,  or  one 
of  ishem,   immemorially  have  had,   now  have,   and  d^ 
BqMnent  verily  believes,   of  right  ought  to  have,  for 
themselves   and    their  Farmers    and  Tenants  of  the 
same  Messuages,  Cottages,  Farms  and  Lands  respec- 
tively, for  his  and  their  Cattle,   levant   and  couchant, 
upon    their  said  several  Messuages,   Cottages,  Farms 
and  Lands,  Common  of  Pasture  in  and  upon  such  parts 
of  said  unembanked  Salt  Marsh  Lands  as  have  lain  or 
now  lie  between  said  several  Parishes  of  North  Somer^ 
e^ies  and  South  Somercotes  respectively,  whereon  said 
Messuages,  Cottages,  Fapns  and  Lands  are  respectively 
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Hinds,  of  the  said  Wrecks  so  seized,  taken  and  sold  by         1819. 
them  as  aforesaid : — ^That  the  said  Action  was  tried  be-     * v ' 


fore  Mr.  Justice  Bqyley,  at  the  Assizes  held  at  the  Ex  parte 
Castle  o(  Lincoln,  in  and  for  the  County  of  Lincoln,  in  LordGwYDiR 
the  month  of  July  1817,  when  a  Verdict  was  given  and  another, 
therem  for  the  said  James  Neve,  the  Plaintiff  in  the  said 
Action ;  and  that  final  Judgment  thereon  for  the  said 
Plaintiff,  against  the  said  Anthony  Atkinson  and  Joseph 
Hinds,  the  Defendants  in  the  said  Action,  was  after- 
wards entered  of  Record  in  the  said  Court  of  King's 
Bench ;  and  that  as  a  principal  ground  of  the  Defence 
of  the  said  Anthony  Atkinson  and  Joseph  Hinds,  on  the 
tnal  of  the  said  Action,  it  was  on  their  part  contended 
and  endeavoured  by  Evidence  to  be  proved,  that  neither 
the  said  William  Scrope,  as  Lord  of  the  Manor  and 
Soke  of  Gayton  aforesaid,  nor  the  said  James  Neve,  as 
his  Lessee  as  aforesaid,  had  any  Right  or  Title  to  any 
part  of  the  Land  or  Sea  Shore  lying  between  the 
present  Sea  Bank  or  Sea  Wall  and  the  low-water-mark 
in  North  Somercotes  aforesaid ;  but  this  Deponent  fur- 
ther saith,  that  the  Right  and  Title  of  the  said  William 
Scrope,  as  Lord  of  the  said  Manor  and  Soke,  and  of  the  said 
James  Neve,  as  his  Lessee  as  aforesaid,  to  the  whole  of 
the  same  Land  or  Sea  Shore,  were  upon  the  said  Trial 
ftdly  proved  and  substantiated  to  the  satisfaction  of  the 
Ckmrt  and  the  Jury,  by  a  certain  Grant  of  King  Henry  the 
Eighth  to  the  Duke  of  Suffolk,  and  by  a  great  variety  of 
other  authentic,  recorded,  written,  documentary  and  oral 
Testimony: — ^That  on  the  12th  day  of  November  last, 
the  day  on  which  the  above-mentioned  Inquisition  was 
held  at  Cleathorpes  aforesaid,  he  this  Deponent  did 
sign  and  deliver  to  William  Wilson,  of  Louth  aforesaid. 
Gentleman^  a  Claim  and  Notice  in  writing  in  the  words 
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following;  (that  is  to  say),  ''To  the  CommiBBioiien 

authorized  to  take  an  Inquisiti(m  respectiiig    certain 

Ex  parte       Waste  or  Derelict  Lands  in  several  Parishes  <m  the 

LordGwYDiR  Comtot  Lincolnshire:— 
and  another. 

**  Qentlemen, 

''  On  behalf  of  the  Lord  of  the  Manor  and  Soke  of 
Gay  ton,  parcel  of  the  Honor  of  Richmond  Fee,  and  abo 
on  behalf  of  the  Freeholders  and  Commoners  in  the 
several  Parishes  of  Grainthorpe,  North  Somercotes,  South 
Somercotes,  Saltfleetley  Saint  Peter^s,  SabfUetley  AU 
Saints,  and  Saltfleetley  Saint  Clements,  in  the  said  Coontjr, 
I  hereby  claim  all  the  Waste  and  Derelict  Lands  in  the 
same  several  Parishes  respectively,  and  give  you  Notice 
that^  either  this  day  or  to-morrow,  I  shall  appear  before 
you  to  make  such  Claim  in  person. — I  am  Gentlemen, 
your  very  obedient  servant, 

*'  Robert  Paddison.'' 

''Louth,  Nov.  12, 1818." 

And  that  he  this  Deponent  at  the  same  time  did  request 
the  said  William  Wilson,  who  promised  to  dehver  the 
said  Claim  and  Notice  to  the  Commissioners  who  at- 
tended upon  the  said  Inquisition;  but  this  Deponent 
further  saith,  that  upon  his  arrival  at  Cleathorpes,  be- 
tween eleven  and  twelve  o'clock  in  the  forenoon  of  the 
thirteenth  day  of  November  last,  he  this  Deponent  was 
informed  by  the  said  Charles  Wray,  Robert  Sandmth, 
and  Richard  Garland,  three  of  the  said  Commissionen 
who  were  then  at  Cleathorpes  aforesaid,  and  also  by 
the  said  Anthony  Atkinson,  who  was  also  there  at  the 
same  time,  that  the  said  Inquisition  had  been  terminated, 
and  the  return  thereto  made,  on  the  day  before  the  ar- 
rival of  this  Deponent  at  Cleathorpes  as  aforesaid : — 
That  he  hath  been  informed,  and  verily  believes  and  has 
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BO  doubtj  that  the  said  Commission  was  issued  upon  1810. 

and  in  consequence  of  certain  information  given  by  or     ^^ >' ' 

tluough  the  said  Anthony  AtUmon,  as  to  the  said  Salt  ^  p^rte 

Marshes,  to  his  Majest/s  Commissionere  of  Woods  and  ^^  Gwtdir 
Forests,  or  to  some  other  Person  or  Persons  in  some 
official  department  of  the  Land  Revenue  of  the  Crown 
of  the  Realm. 


Mr.  Bell,  Mr.  Heald,  and  Mr.  Barber,  in  support 
of  the  Petition  : — 

This  Petition  is  founded  on  several  Statutes ;  the  34 
Bdw.  3;  36  Edw.  3,  c.  13;  8  Hen.  6,  c.  16;  18  Hen.  6, 
e.  6 ;  1  H^.  8,  c.  8.  These  Statutes  give  a  Traverse 
in  ov«ry  case,  whether  it  be  the  case  of  an  Escheat  or 
of  any  other  Right ;  and  though  the  Statutes  mention 
only  the  Chancellor,  yet  we  apprehend  your  Honor  has 
jurisdiction,  as  appears  in  the  Case  of  Ex  parte 
Wdfster  (a),  determined  by  the  MaUer  of  the  Rolls ; 
wbd  also  by  your  Honoris  Predecessor,  in  Ex  parte 
Sadler  (6). 

We  contend,  that  this  Inquisition  ought  to  be  quashed, 
ot  that  we  ought  to  be  allowed  to  traverse  it,  on  the 
gioimd,  that  the  finding  of  the  Jury  was  not  such  as  to 
efttitle  the  Crown.  The  Commission  was  to  inquire 
^whether  there  be  any  and  what  Lands,  and  how  many 
Juiires  of  Land,  in  or  adjoining  or  near  to  the  several 
Towns,  Parishes  or  Lordships  aforesaid,  or  any  or  either 
of  them,  in  our  County  of  Lincoln  aforesaid,  being  Land 
in  time  past  covered  with  the  Water  of  the  Sea,  and  now 
by  the  Sea  left  and  not  covered  with  Water,  which  to  us 

(a)  6  Ves.  809.  (fi)  Ante,  1  Vol.  581. 
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in  right  of  our  Crown  of  our  said  United  Kingdom,  or 
in  any  other  right  do  belong  and  appertain."  They 
'  ^^^^  therefore  were  not  merely  to  inquire  whether  it  was 
and  another      ^-^^^  formerly  covered  by  the  Sea  and  now  left  by  the 

Sea,  but  also  whether  it  belongs  to  the  Crown.  Now 
the  Jury  find  that  the  Land  ''  was  in  times  post  ooTered 
with  the  Water  of  the  Sea,  and  is  now  and  has  been  fior 
several  years  past  by  the  Sea  left  and  not  covered  witk 
Water,  except  at  high  Tides,  when  the  Sea  doth  flow  to 
the  said  Wall  or  Sea  Bank,  and  which  Land  fran  the 
time  of  such  dereliction  hath  been  and  still  is  nnooai- 
pied.''  They  state  the  time  the  Land  was  unoccopied, 
but  they  do  not  find  whether  it  belonged  to  the  King 
OT  any  other  person,  but  they  state  what  shows  thai  it 
was  not  wholly  unoccupied,  for  they  say,  ''thattlie 
Herbage  thereof  hath  been  from  time  to  time  eaten  and 
consumed  by  the  Cattle  and  Sheep  belonging  to  the 
Tenants  or  Occupiers  of  Land  situate  within  the  sud 
Sea  Bank  or  Sea  Wall  in  the  said  Town,  Parish  or  Locd- 
ship  of  tiwth  Somercotes**  This  finding,  therefore,  it 
alone  sufficient  to  entitle  us  to  a  Traverse,  and  to  send 
the  Case  to  a  Jury.  That  the  Crown  is  primA  foot  en- 
titled to  what  is  called  the  Shore  of  the  Sea,  what  lies 
between  high  and  low-water-mark,  is  admitted;  butt 
Subject  may  be  entitled  to  it,  either  by  Grant  or  Pre- 
scription, or  as  parcel  of  a  Manor.  The  whole  of  this 
subject  is  discussed  in  the  Treatise  of  Sir  Matikew  Hdt, 
De  Juris  Maris,  in  Mr.  Hargrav^s  Law  Tracts  (c). 
His  words  are,  "  I  come  now  to  those  other  parts  of 
Propriety  which  a  Subject  may  have  by  Prescripti<m  or 
Usage,  viz.  the  Sea  Shore  and  maritime  Increases; 
which,    though    we    have   before    stated    to    belong 

(c)  Chap.  6,  p.  25. 
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mrim& facie  to  the  Eang,  yet  they  may  belong  to  ^e 
ShAgect  in  point  of  propriety^  not  only  by  Charter  or 
Srtnt,  whereof  there  can  be  but  little  doubt,  but  also  j^^^ 
iff  Prescription  or  Usage.  First/the  Shore  of  the  Sea.  ^  tiiother. 
Ehere  seem  to  be  three  sorts  of  Shores,  or  littora  fiMfi- 
ima,  according  to  the  various  Tides:  ist,  The  high 
Sapling  Tides,  which  are  the  fluxes  of  the  Sea  at  those 
ndes  that  happen  at  the  two  Equinoctials,  and  certainly 
lui  doth  not,  de  jure commum,  belpng  to  the  Crown; 
br  such  Spring  Tides  many  times  overflow  ancient 
Ibftdows  and  Salt  Marshes,  which  yet  unquestionably 
Mkmg  to  the  Subject,  and  this  is  admitted  of  all 
Mnids:  and,  the  Spring  Tides  which  happen  twice 
nreiy  month  at  full  and  change  of  the  Moon,  and  the 
Hiore  in  question  is  by  some  opinion  not  denominated 
Iff'  these  Tides  neither,  but  the  Lands  overflowed  with 
iiese  flaxes  ordinarily  belong  to  the  Subject  primA 
1M^  unless  the  King  hath  a  prescription  to  the  con- 
nuy;  and  the  reason  seems  to  be,  because  for  the 
■OTt  part  the  Lands  covered  with  these  fluxes  are  dry 
Sid  manniorable,  for  at  other  Tides  the  Sea  doth  not 
xufvr  them ;  and  therefore  touching  these  Shores  some 
mid  that  common  right  speaks  for  the  Subject,  unless 
hme  be  an  usage  to  entitle  the  Crown,  for  this  is  not 
mpeily  ttttus  maris ;  and  therefore  it  hath  been  held, 
hit  where  the  King  makes  his  title  to  Land  as  Uttus 
mMi,  or  ffarceUa  Kttoris  marini,  it  is  not  sufficient  for 
lim  to  make  it  appear  to  be  overflowed  at  Spring 
tWes  of  this  kind.  P.  8,  Car.  i.  In  Camera  SeaccarU, 
n  file  Case  of  Vanhesdanke,  for  Lands  in  Norfolk;  and 
K>  I  have  heard  it  was  held,  P.  15,  Car.  B.  R.  Sir  Edt 
9ard  Heron's  Case,  and  Tr.  17,  Car.  3,  in  the  Case  of 
lie  Lady  Wandesford,  for  a  Town  e^led  the  Cowes  in  the 
t$k  of  White,  in  Scaccario.  3rd.  Ordinary  Tides  or 
Vol.  IV.  X 


,306  CASES  IN  CHANCERY. 

iiiQ'         Neap  Tides,  which  hapfien  between  tbefuU  andduMigr 

of  the  MooBy  «Dd  this  is  that  wbieh  is  properly  flMi 

JL^  Gwnift  ^'^^^f  toflietimes  called  marttium,  eometimea  tcMmellMic 

«id  •nolho'      ^^^  touching  this  kind  of  Shore,  viz.  that  "whidh  *k 

covered  by  the  ordinary  flux  of  the  Sea,  is  tbe  boaiaili 
of  our:  present  inquiry.^  You  will  observe  that  Ik  sa^ 
*'  there  is  a  piece  of  Land  which  has  not  been  oovwil 
MFith  Water  till  the  Sea  flowed  to  the  said  Sea  ¥Ultt 
Sea  Bank;"  that  is  the  way  he  desoribea  it,  and^ 
seems  to  belong  to  theCase  of  AUut^ium.  This  Aatbr 
goes  on  to  say  ;  ''  ist,  T-his  may  belong  to  a  Silb|afit 
The  Statute  of  7th  Jac.  cap.  18,  supposeth  it;  fiorA 
provides,  that  those  of  Cornwall  and  Devon  may  lelBk 
Sea  Sand  for  the  bettering  of  their  Lands,  and  ahaU  not 
-be  hindered  by  those  that  have  their  Lands  adjoioirig 
to  the  Sea  Coasts,  which  appears  by  the  Statute 'thsf 
oouU  not  formeriiy .  Vide  Carta  Antiquity  D.  D.  n.  % 
the  Charter  of  Alan  de  Percy  to  the  Monks  of  iFii%, 
and  the  bounds  thereof,  viz.  Mam  nmritiiam  a  portmA 
Whitby f  usque  Blourck,  S^c.  et  usque  Terdiso  et  wjMsai 
mare,  et  per  marinam^in  Whitby,  confirmed  by-ffiag 
Henry  ist  And  the  bounds  of  that  Abbey^  Posse»* 
sions  take  in  many  Creeks  of  the  Sea,  yet  are  ^iven'4i)r 
A  Subject,  viz.  Derwent,  Muse,  Ese,  &c.  ad.  It  «^ 
not  only  belo<^  to  a  Subject  in  gfoss,  which  jMMsiUy 
may  suppose  a  grant  before  time  of  memoiy,  but  ttM^ 
-be  parcel  of  a  Manor.  And  thus  it  is  agreed,  ^'9af' 
107,  in  Sir  Henry  Constable's  Case,  and  tlie  Book:^ 
6  £•  3*  3*  cited  accordingly.  And  according  to  tkk 
was  the  resolution  cited  Dyer,  316,  to  be  between  Jte- 
mond  and  Digges,  P.  17  £liz.  And  accordingly  jtum 
'^decreed  in  the  Exchequer  Chamber,  P.  16  Car.  Mr 
Attorney  General  et  Sir  Samuel  Roll,  Sir  BMtad 
Butter  M   Sir   Thomas   Arundel,  per  omnes 
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And  the  evidences  to  prove  this  &fit  are  conuaqi^  i8ij 

thMe;  constant  and  usual  fetching  Gjravel  ^d  §^  ' 
Weed  and  Sea  Sand  between  the  high-water  igoid  tbi?,  r^^^^ 
Uv^water-mc^rky  and  licensing  others  so  to  do ;  incloa-  andanothai 
iDg  and  embanking  agaii^st  th^  Sea,  and  enjoyment  of  '  ^^^ ''^  "^  ^ 
wbat  is  so  inned ;  enjoyment  of  WiegJ^  happi^i^ 
fffou  the  Sand ;  presentment  and  punishment  of  Pui;- 
INliatores  there  in  the  Court  of  a  Manor,  and.  si:^:^h  Ulf,^'' 
Tmr  Sonor  observes  that  he  points  out  ^signm^^pt  9.f 
H^tmks ;  for  he  says,  ''  And  as  it  m^  bp  p^^^^l  of  ^ 
ibmr,  so  it  may  be  parcel  of  a  ViU  or  Paqsh,  ^i}4 
IImi  evidence  for  that  would  be  usu^  perambulatiOPf[, 
(iMUDon  reputation,  known  metes  an4  division^^  and 
ik0  lik/e.  And  upon  this  account  the  ^ar^on  Suitofit, 
BhfWit  14  Cai*.  had  a  Verdict  for  the  Tyth^?  of  Siuttqf^ 
M/»nh  w  Uncolnshire,  upon  a  long  and  great  eyi^f^i^ 
Amgh  it  appeared  that  witlun  tim<e  of  n^efjoipry.  it  vfi^ 
^  9ieve  Shore  of  the  Sea,  cpyerpd  at  OTdiOi^  "^^^^ 
$mk  wi&out  the  old  Sea  Bank.  3rd,  It  vfi^j  ^ot  pnjy 
}m  paicd  of  a  Manor,  but  de  facto  it  n;^y  tiu^^  i/s  qp^  ^ 

md  perchance  it  is  parcel  almost  of  all  si\ch  14^0^.  f^ 
hf  Ihrescription  haye  B^oyal  Jpish  or  Wrecky  of  the  ^ 
mtbin  their  Manor/'  Now  with  respect  to  Scjrojf^'^ 
jJiTinr  you  will  find  tl^at  th,^  question  has  b^ian  tri^4 
irf^lhe  Crown  aa  to  a  W£?ck ;  wd  the  same  ^utbf^f 
opoa  that  says,  **  For,  ^c  ihf  xaoft  p^  Wt^k%^i 
BBfBk  Rah  arenojt  nor  i&4^e4  qapnpt  bgnir^  le^  ^bt9.yf 
A#  ihig^-^ter-niark,  vni^is  it  k9  ^  fliuc^  (KptJrft^ppdi* 
Tides  as  overflow  the  Lfui^ ;  but  tl^^e  fu*e  Fer^^uir 
which  happen  between  ih^  high-^ater  ftnd  If)]?* 
ftttaBtmaric ;  for  the  Sea  with^jrayiqg  ?t  tl^q  ^}fh  Ig^gf 
fkm^TWikn  upon  the  Shore,  fin4l»teo  ^P^PS^i^^Wv^ 
jilMdi  GQB^e  under  the  d^o^iiBj^p.u  of  Roy^  J?|b; 
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Fish  by  Prescription  infra  manerium,  it  is  a  great  pte^ 

sumption  that  the  Shore  is  part  of  the  Manors  as  otber- 

&  parte        ^jgg  jjg  could  not  have  them ."  He  then  sets  out  that  thii 

is  consonant  to  the  pleading  in  Sir  Hauy  NemU^%  Case, 
5  Edw.  3.  3,  and  RastalPs  Entries,  684 ;  and  afterwiidi 
he  adds, ''  Thus  much  shall  suffice  concerning  the  Shoit 
or  space  between  the  high-water  and  low-water-maik, 
which  may  belong  to  a  Subject^  and  be  parcel  of  Ui 
Manor.  Second :  Let  us  now  come  to  the  ffMrriMMf 
increment/a ;  viz.  alhivio  maris,  recessus  maris,  et  omfa 
maris,  iBt,  For  the  jus  alluvioms,  which  is  an  incretie 
of  the  Land  adjoining  by  the  projection  of  the  Sea  cart- 
ing  up  and  adding  Sand  and  Slubb  to  the  adjoining  Luid^ 
whereby  it  is  increased^and  forthemost  part  by  inaensibk 
degrees.  Bracton,  lib.  2,  cap.  2,  writes  thus :  ^  Item  pni 
per  allwjionem  agro  tuojlumen  adjecitjure  gentium  tibiaC' 
qtdritir.  Est  autem  alluvio  latens  incrementum,**  &c.  Hwn 
he  goes  on  to  quote  a  further  passage,  and  says,  but 
Bracton  follows  the  Civil  Law  in  this^  and  some  o&er 
following  places.  "  And  yet,  even  according  to  thi% 
the  Common  Law  doth  regularly  hold  at  this  day  betweea 
Party  and  Party ;  but  it  is  doubted  in  case  of  an  ana 
of  the  Sea,  22  Ass.  93.  This  jus  alhtmonis,  as  I  baie 
before  said,  is  de  jure  commnniy  by  the  Law  of  Ein^M 
the  King's ;  viz.  if  by  any  marks  or  measures  it  caa  be 
known  what  is  so  gained  ;  for  if  the  gain  be  so  inaeoiibk 
and  indiscernible  by  any  limits  or  marks  that  it  caaaot 
be  known  idem  est,  non  esse  et  non  apparere,  aa  wdl  is 
maritime  increases  as  in  the  increases  by  inland  Riven. 
But  yet  custom  may,  in  this  case,  give  thisjiet  albniom 
to  the  Land  whereun to  it  accrues.  This  is  made  out  ntj 
plainly  by  these  ensuing  Records."  Callis,  on  Sewen, 
speaks  the  same  language;  but  it  is  not  necessary  to  refo 
to  Ca//iif  articuIarly,ioasmuchas  if  is  scattered  througk- 
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30^ 


and  anothear. 


«iit  his  Book  :  and  it  is  spoken  of  by  Lord  Hale  more  1819.. 

particularly,  who  refers  to  Constable^s  Case  in  5  Coke's ,    ' 
Bqports,  107,  in  whieh  it  is  said  thus — '*  In  this  Case        Ex  parte 
it  was  resolved  by  the  whole  Court,  that  the  Soil  upon   ^^  ^^JI^*' 
which  the  sea  flows  and  ebbs,  viz.  between  high-water- 
mark and  low-water  mark,  may  be  parcel  of  the  Manor 
of  a  Subject,  16  Eliz.  Dyer,  316,  ace;  and  so  it  was 
adjudged  in  Xocy's  Case,  Trin.  25  Eliz.  in  this  Court. 
Afifi  yet  it  was  resolved,  that  when  the  Sea  flows,  and 
hath  fiemtudinem  maris,  the  Admiral  shall  have  Juris- 
diction of  every  thing  done  upon  the  Water,  between  the 
h%h«water  and  low-water-mark,  by  the  ordinary  and 
aajtoral  course  of  the  Sea:  And  so  it  was  adjudged  in 
the  said  case  of  Lacy,  that  the  Felony  done  upon  the 
Sfa,  ad  plemtudinem  maris,  between  the  high-water  and 
the  low-water  mark,  by  the  ordinary  and  natural  course 
of  the  Sea,  the  Admiral  should  have  Jurisdiction  of;  and 
jet  when  the  Sea  ebbs  the  Land  may  belong  to  a  Sub* 
jtel;  and  every  thing  done  upon  the  Land  when  the 
Land  is  ebbed  shall  be  tried  at  the  Common  Law,  for 
die  same  is  then  parcel  of  the  County,  and  irtfra  corp* 
emnUat\  and  therewith  agrees  8  £.  4.  19  a.    So  note, 
.that  below  the  low-water-mark  the  Admiral  has  the  sole 
mi4  absolute  Jurisdiction;  between  the  high-water-mark 
and  the  low-water-mark  the  Common  Law  and]  the 
:Admiral  have  divisum  imperium,  interchangeably,  as  is 
aforesaid,  &c.  one  super  aquam,  and  the  other  super 
Unwn.    And  Sir  John  Popluim,  Chief  Justice,  said,  that 
OB  Trial  at  Nisi  Prius  between  the  City  of  Bristol^v^ad 
Am  Lord  Berkley,  it  was  held  by  the  Justices  of  Assize, 
that  where  the  Lord  Berkley  had  a  Manor  adjoining  to 
die .  Severn,  and  prescribed  to  have  Wreck  within  his 
•Manorj  and  certain  goods  floated  between  the  high- 
water-mark  and  low-water,   and  the  City  of  Bristol 
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^^"6  cAisEi^  IN  ctLAUcnn^. 

tTi^ck  as  lo^^  as  th^y  i^^r^  ffontiftg  \tptki  %t  WUft 


cAa'^JSi^  bfet^efeh  Wgh-wattr-tnaA   atia  loW-watter.     8m  Aft 
iSSS^  fiobk  sB.  3.  3. a.  in  afcplferin  brotrght  by  WIfflfc* 

as?  iVhi^>off,  of  Ijohdcm,  against  Sir  ffoi^  2^9Mff,  «Wl 
d^l^ed  thdttfae  Defendaitt  took  tfiree  lMttr<>f  II<hnftti|l 
^'d  a  ship ;  Ae  Defefadant  pleaded  tb^t  be  tirab  IMI 
o^ibie  Iftailar  of  Wkiking,  and  prescribed  tb  bavts  fl^tak 
Wlibin  liis  Manor  a  tempoftt  atjui,  tDc.  Kiid  ihat  tta 
BerKhgs  and  Ship  were  Wrtek  ^itliin  bin  MttMHr.  Vl 
iiliicb  the  Phdtitl&  'said,  that  they  Were  our  CkMdi4fe 
Aiekeep  df  our  Marihers  wbich  arrhred  by  ^e  Sea ;  1*1 
#b  toy,  that  be  took  thtei  oiit  cff  their  cmtody :  M|f- 
tteht  if  he  t9tn  claim  as  Wreck  i  t*o  whiicb  tbe  Jt^ 
^Qant  aaid,  ihat  we  took  diem  as  Wredi  out  of  il 
Mriitbay.  Upioti  Which  Book  I  observe  divee  tUiigl: 
hMt,  that  Wreck  may  be  churned  by  PiMoriplibh^ 
^etond,  that  forasmuch  as  a  Ship  catmot  he  WreM^ 
We.  ^iMt  on  the  Land,  but  between  die  4ii^w«iier  Itti 
IWv^Water'^mark,  Uience  it  follows  that  thai  wan  pvil 
df  the  Manor ;  third,  if  (he  ship  peffibbes/yet  If  aayif 
•Hie  servants  escape,  the  Law  saith  that  tbey  haae  ikt 
"iS^tMy  of  iHie  Goods,  and  they  «ite  hot  Wrtdc, 
^  Vi.  3i5  a.  b.  One  prescribed  to  have  iRoyal  ¥iiif « 
¥orp<3rises,  &c.  fomid  within  his  Manor,  whrck  soanaii 
^e  betweem  the  ingh-walar  and  low-water^mnrfk:"  Dfasis 
Xife  "scattered  passages  in  Caliis  ori  Sewen  to 
'^flfeot.  'A  Yiote  also  on  ihrs  snfoject  is  to  be  ti 
vn  Hofgrave^^  Co,  Litt.  261,  a.  n.  1.  In  the  ^cofiob' 
irion  of  that  note  he  says,  ''  Having  thus  ahowa  is 
whom  the  Soil  of  tbe  Shore  and  of  Ports  belong  fcjr 
oomoton  right,  it  remains  to  state  saccinct]^  the 
fiatare  of  the  Evidence  by  which  tifc  right  to  it  omr 
fbe^fMoved  to  exist  in  another.  It  may  be  d(^ia  byahew- 
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tjlmt  he  and  those  under  whom  he  cl^ixas  ham  im*  ^^ft' 

qipipprially,  frequently  and  wijthout  restriction  to  any  '^  '^- 
)M^  of  the  Soil,  dug  Qravel,  fetched  a^wf^y^  Se^.  Wee^^  t>^i?^^ 
9i^(wd^or  embanked  against  the  Sea*  If  it.  is  clain^f|4i  ^SSm^Er^ 
^1^  part  of  a  Manor^  the  right  of  Qoipmonfige  for,  — '^^^^^^* 
^rdlttle  of  the  Lord  ^d the. Tenants  the  prosecution^ 
^Il4  punishment  of  Pi^resfiures  i^  i3ji^  Court  of  ^^ 
Hupr,  it^  heing  included  in  tjbig  P^raffibulatio^,  i^^ 
^^fpjjr  other  act  by  imhich  thje,  right  to  tMe  Soil  of  inls^v^^, 
{hpogerty  is  established^  may  be  g^ven  in  evidj^Qq  in. 
fsg^jort  of  it.  The  pg^t  to  Wr^cl^  of  the  ^^  qr, 
9f(y^  Ifish,  by  Pre8ci:iption  infri%  nuxrifefrium^  is  a  sti^qg. 
pnif|ivnpitipA  for  the.  SJbuore'<8.  being  p^H^cel^  qf  the  l^I^aifoi;* 
1^1^  fTa/e's  ejKpressioQi  is  very  stro;ig :  ''  Perchance^", 
iiya  he, ''  the  Shoj^e  is  parcel  almost  9^  all  ^uch  S^anp^cs^ 
ffrl^y  Prescription,  haye  Royal  Fish  or  Wrecks,  of  4if^ 
8lB%i^ithii^  their  Mai^or ;"  but  it  shpju^  be  pbseci[ed^  tb^ 
||yi^]qgh  Wreck  ficequei^tly  is  a  parcel  oC  %  M|i(np]^  i1^  i§  a^ 
i^yi^  ]?I:a^chise.  Like  other  Royal  Franchises  it  be- 
longs of  common  right  to  d^e  Crown;  but  by  Grant 
or  by  Prescription  it  may  and  in  fact  frequently  does  be- 
long to  a  Subject^  ^oi^etime^  in  grossi  but  oftener  as 
^/Hm\  of  bi^  Manor,  P^lji  o?  yill,  ^^(i^f^  to  the 

Tbq  Vice  Chang^llob  : — 
If,  as  you  statCi,  the  Ending  of  the  ivi/sj^  is,  imp^r^eii^ 
and  that  no  right  is  found  to  be  in  the  Crown,  what  part 
fif  the  Inquisition  do  you  ynfish  to  traverse  ?  You  do  not 
dispute  that  this  Land  was  once  covered  with  the  Sea,  a^d 
that  it  is  now  covered  by  extraordinary  Tides.  There  must 
j^sonie  fact  found  upon  which  you  can  tender  an  Issue; 
j|9PI(^t^ing  to  traverse ;  a  Title  in  opposition  to  that  found 
in  ^  {nquisition  to  be  in  the  Crown ;  bu^  you  saj  Hs^ 
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1819.  the  Jury  do  not  state  any  Title  in  the  Crown ;  whtt.il^ 

'  ;  ^  ^  there  then  to  traverse  ?  The  Jury  find  that  the  Land  it 
Ex  parte  ,  occupied  as  Common  by  the  Tenants  of  the  Manor,  and 
,  ^r  therefore  the  Land,  on  the  finding  of  the  Jury,  appears, 
prim&  facie^  to  be  part  of  the  Manor  within  the  Parish 
of  'North  Stmarcoies.  If  no  Title  is  found  in  the  Crownr 
by  the  Inquisition,  but  the  Commissioners,  nevertheless, 
on  the  part  of  the  Crown,  take  possession  of  the  Land, 
they  would  be  liable  to  an  Action  of  Trespass ;  diey 
could  not  justify  under  an  Inquisition  which  gives 
them  no  Title.  The  points  to  be  considered  in  thtt  Case 
are  these:  ist.  Whether  there  be  a  right  to  Iraveise 
an  Inquisition  of  this  nature?  ddly,  Whether  this  pi^ 
ticular  Inquisition  vests  any  right  in  the  Crown,  and  is 
therefore  traversable  ?  sdly,  Supposing  the  Inquisitioo 
vests  a  right  in  the  Crown,  and  is  traversable,  whether 
the  Evidence  adduced  on  this  Petition,  of  your  Title  to 
the  Land,  is  such  as  to  show  s^primd  facie  Case  against 
the  Crown,  and  therefore  to  render  it  fit  to  allow  the 
Inquisition  to  be  traversed  ? 

Counsel  in  support  of  the  Petition  continued — 
'  The  authorities  show  a  right  to  traverse  if  we  make 
a  Case.  The  Crown  has  considered  the  Inquisition  ss 
conferring  a  right  of  seizure  on  its  behalf,  for  it  has 
seized  the  Lands,  and  we  shall  now  show  the  Title 
which  the  Petitioners  set  up  to  this  Land. 

[They  then  stated  the  Affidavits  in  support  of  tkr 
Petition,  which  have  been  already  set  forth.] 

We  thus  show  an  Occupation  for  a  great«number  of 
years.  An  Occupation  of  sixty  years,  or  for  a  much 
shorter  period,  is  sufficient  to  prevent  a  Possession  being 
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;  Attorney  General  V.Carver  (ji).  Tht  Nullum 
Temptit  Act(e)  limits  claims  of  the  Crown  to  sixty  years 
before  the  commencement  of  the  Suit  or  Proceeding  for        Exjiarte 
the  recovery  of  the  Estate  claimed.  *'®'^ 


and  another. 


Under  all  the  circumstances,  therefore,  we  submit, 
that  the  Inquisition  ought  to  be  quashed,  or  that  the 
Petitioners  should  be  allowed  to  traverse  it. 

The  Vicb-Chancellor  : — 
The  Crown  may  apply  to  quash  an  Inquisition,  but 
the  Subject  cannot.  Where  an  Inquiry  miscarries,  and 
%  melius  inquirendum  is  necessary,  the  application  is 
made  on  the  part  of  the  Crown,  to  quash  it.  The  only 
qaestion  is,  whether  you  should  be  allowed  to  traverse 
it? 

The  Solicitor  General  (f),  Mr.  Roupell,  and 
Mr.  Pemberton,  against  the  Petition : — 
'  If,  as  it  is  contended,  the  finding  of  the  Jury,  is  de- 
fective,  the  Petitioners  cannot  be  prejudiced,  and 
liberty  to  traverse  is  unnecessary.  The  first  question 
ia^  Whether  this  bea  Case  in  which  a  Subject  is  allowed 
to  traverse  ?  And  if  so,  2dly,  Whether  the  finding  of 
the  Jury  is  good  or  bad  ?  sdly,  Whether  the  Petitioners 
have,  by  their  AflBdavits,  shown  a  good  Title  ? 

By  the  Common  Law  no  Traverse  was  allowed  (g) 
in  Cases  of  this  description.  The  only  mode  of  pro- 
ceeding by  the  Conmion  Law  in  these  cases  was  by  a 
Petition  of  Right,  or  a  Momtrans  de  Droit. 

(d)  1  Dow,  316.  (g)  4  Co.  56,  a ;  Staunf. 

(p)  9  Geo.  3,  c.  16.  Prw,  60,  b. 

(/)  Sir  John  Gi/ffbrd. 
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1819.  The  Jury  find^  that  this  Land  wa«  ongpaaltyi  oofvitd 

'  by  the  Sea ;  that  it  was  derelicl  l^  the  Sea ;,  and  hmg 

r^rH*^       derelict  Land,  that  it  belongs  to  tha  Ciovm,  Tkapmrnt 

amA ^1 yac««  Title  is  in  the  Oawn.    The  right  to  the  Landmay 

be  lost  by  Grants  or  by  Prescription^  which  supposes  a 
Grant,  but  no  eridence  is  produced  of  any  nich  Gnuit, 
or  of  Usage,  which  gives  a  Title  by  Prescnptioii;  then 
is  no  proof  of  that  eontiaued  Usage  that  gives  a  TUa 
It  is  so  short  a  time  since  these  became  derelict  Lands, 
that  a  prescriptive  right  could  not  have  arisen. 

Ara  there  thea  aqy  Stal:^t^  ynhich  give  a  rig)i( 
to  Traverse  in  a  Caae  Uke  this?  They  give  a  pghit 
of  Traverse  in  so«se  Cases,  but  apt  ip  alL  The  Sbt%« 
tutes  cited  do  not  apply  to  the  present  Case;  they 
apply  only  to  Escheators,  but  this  is  not  a  case  of 
Escheat ;  they  apply  to  Forfeitures,  but  this  is  not  a 
Forfeiture ;  they  apply  to  cases  of  Luna^»  but  this  is 
not  a  case  of  that  descriptioQt  The  34  Edw,  3,  c.  14, 
a  statute  not  cited  on  the  other  side,  appliea  to  Tof 
verses  of  Office  found  before  Escheators.  The  qnb* 
sequent  Statute  pf  the  36  Edw.  3,  applies  oply  V^  ^ 
Escheat,  which  this  is  not ;  to  sucU  ^  Commi^stpn  ^^ 
falls  within  that  Statute,  or  the  previous  Statuf^  wbid^ 
apply  only  to  Escheators.  Lord  Coke  holds  (A),  that 
although  there  be  only  one  instance  of  Esch^s^ 
mentioned  in  the  Act,  it  would  apply  to  all  cases  0: 
Escheat ;  but  he  does  not  say  it  is  applicable  tp  o^ei^ 
cases. 

The  next  Statute  referred  to  is  the  8th  Hen.  (T, 
c.  10;  this  Statute  applies  only  to  Inquests  or  Com:- 
niMeioas  by  £#plieators ;  it  is    only  a  rq^^t^on  of 

(h)  4  Co.  54.  b. 
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Ihe    prenoHS    Statute   of    flit    36    Bdw*   3,    bcforv  '^S-   _ 

Adfcilied  to.  — 

The  Vice-Chancellor: — 

Does  not  that  Statute  apply  to  all  Rights  by  which 
t^ands  are  seized  as  Lands  of  the  Crown,  or  as  the 
Lands  and  t^roperly  which  ought  to  belong  to  iihe 
CfOWn? 

Solicitor  Gtneral  continued : — 

I  apprehend  not ;  for  by  the  Statute  of  the  ad  &  3d 
Bdw.  6^  Ck  8,  s.  7,  a  remedy  is  givi^n  by  Traverse  or 
Monstrans  dt  Drot^,  in  respect  of  Persons  unduly  founds 
by  Office  or  Inquisition^  to  be  attainted  and  their  Lands 
forfeited.  Supposing  the  8th  of  Hen.  6,  extended  to  aU 
cases  whei«  the  King's  Title  was  found,  either  by 
fisobeator  or  before  the  OommisBioaers^  the  Statute  of 
Gdrw.  6>  would  bave  been  unnecessary.  The  Common 
Iaw  4oes  not  allow  of  a  Traveose^  and  no  Statute  has 
buen  eited  which  gives  a  Traverse  in  a  Case  like  the 
fffeseat.  The  Statutes  that  have  been  relied  uf^on  apply 
to  an  Escbeator,  to  cases  of  Forfeiiuve,  to  cases  of 
(diotcy  amd  Lunacy^  but  not  to  a  Case  like  tbe  present^ 
jKfaere  the  Land  is  claimed  as  belonging  to  the  Cvown  by 
its  prerogative^  as  the  general  Guardian  of  the  Shores  of 
the  Biealxn.  Persons  consideiii^  themselves  aggrievedt 
may  pixraeed  by  Petition  of  Right,  and  jamy  thereupon 
show  a  paramoont  Title^  but  Ibey  cannot  insist  on  a 
i^bt  to  apply  for  leave  to  traverse  the  Inquisition.  There 
is  no  Case  in  the  Books  where  such  a  Traverse  haa 

• 

been  allowed,  or  where  the  right  to  it  has  been  dis- 
cussed. The  absence  M»f  any  such  Case  fiEffords  a  etiong 
presumption  against  the  right  claimed  to  tsaverie.    In 
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the  reign  of  William  and  Mary  there  are  Cases  in  whicb 
-»  ^^         Lands  were  seized  by  the  Crown  near  this  very  spot»  and 
Lord  GwYDiB    gi^s^te<l ;  And  part  of  the  Lands  now  in  question  were 
and  another,     seized  in  1632. 

Supposing  they  have  a  right  to  traverse,  they  must 
first  show  that  they  have  a  fair  ground  of  Right  and 
Title  to  these  Lands.  In  the  Case  In  re  Sadlerif),  a 
case  of  Escheat,  the  late  Vice-Chancelhr  {k)  refused 
leave  to  traverse,  because  a  sufficient  Title  had  not  been 
shown ;  and  in  The  King  v.  Bishop  of  Worcester  {I),  it  is 
expressly  laid  down,  that  in  order  to  be  allowed  to  tra- 
verse, a  Title  must  be  shown.  Have  then  these  Petitioners 
shown  a  Title  to  the  Lands  ?  Lord  Gwydir  does  not  ves- 
ture, either  by  himself  or  his  Agent;  to  state  his  Title  to 
the  Lands ;  he  only  says,  **  they  are  in  or  near  or  adjoin- 
ing to  and  parcel  of  the  Manor  ;**  but  he  does  not  ssy 
that  they  are  parcel  of  the  Manor ;  he  only  says,  ''that 
he  is  Lord  of  the  Manor  of  SaUfteet'Cum-Skidbroke^**  but 
he  does  not  say  that  these  Lands  have  ever  been  en- 
joyed as  part  of  the  Manor,  or  that  he  is  entitled  to  this 
Waste  Land ;  he  says  he  has  Title  to  the  Lands  **  by 
'Granty  or  by  virtue  of  a  Royal  Prescription,  or  other- 
wise lawfully  or  equitably  possessed  of  or  well  entitled 
to  the  Freehold  and  Inheritance  of  and  in  the  Soil  of  all 
the  said  unembanked  Marsh  Lands,''  8ic.  His  Lord- 
ship's Affidavit  is  followed  by  that  of  a  professional  Gen- 
tleman, Mr.  Paddisortf  who  has  examined  the  Title  Deeds, 
Papers  and  Documents  belonging  to  William  5crqpe,E6q. 
and  now  in  his  possession,  and  has  examined  all  Lord 
Gwydir'H  Title  Deeds  ;  and  what  does  he  say  ?  ''  that 

(t)  Ante,  1  Vol.  p.  581.  (/)  Vaughan,  6s. 

(k)  Sir  Thomas  Plumer. 
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Lord  Gwydir  is  entitled  to  these  Lands  by  Grant,  or 
Prescription,  or  otherwise."  If  there  were  any  Royal  -^ 
Grant  it  would  have  been  produced,  it  must  have  been  j^^^  Gwydi» 
among  the  Title  Deeds ;  if  the  Right  were  by  Prescrip-  and  another, 
lion,  he  would  state  the  particulars ;  instead  of  tliat^  he 
only  says,  that  some  way  or  other,  (for  that  is  the  effect 
of  his  Affidavit,)  the  Persons  are  entitled,  but  he  can- 
not tell  how.  Is  that  sufficient  ?  He  is  bound  to  set  out 
his  Title.  If  he  has  any  Grant,  he  should  show  it;  if 
he  claims  by  Prescription  he  should  show  Usage.  It  is 
•aid  a  Title  is  shown  of  more  than  sixty  years  Posses- 
sion, but  where  is  that  shown  ?  There  is  nothing  of  the 
kind. 

The  Jury  find,  that  ^'  the  Lands  have  hitherto  been 
MXkd  still  are  unoccupied,  but  the  Herbage  thereof  hath 
been  from  time  to  time  eaten  and  consumed  by  the 
Cattle  and  Sheep  belonging  to  the  Tenants  or  Occupiers  . 
of  Land  situate  within  tlie  said  Sea  Bank  or  Sea  Wall, 
in  the  said  Town  or  Parish  or  Lordship  of  North 
SamercotesJ*  But  that  fact  is  in  its  nature  equivocal 
mod  loose,  particularly  as  to  Property  in  this  situation. 
This  is  not  such  an  exhibition  of  Title  as  is  sufficient 
to  induce  the  Court  to  allow  a  Traverse. 

They  set  up  a  Claim  as  if  there  were  a  primA  facie 
Title  in  them  from  the  Crown,  but  they  must  show  some 
stronger  Title ;  if  they  had  shown  a  prescriptive  Pos- 
session for  thirty  or  forty  years,  the  Case  would  have 
been  different,  but  they  do  not  venture  to  state  what 
their  Title  is,  or  in  what  particular  manner  it  originated ; 
they  say  they  are  entitled  either  in  this  way  or  in  that, 
but  they  state  nothing  which  can  be  tried  or  traversed. 
They  should  show  such  a  Title  as  to  be  able  to  put  it  on 


Ex  parte 

Lord  GwYDiR 

and  another* 
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iSip.  Record,  and   such  as  the  Crown  might  demur  to  or 

traverse. 

The  Inquisition  is  either  good  or  bad ;  if  good,  they 
have  no  right  to  traverse ;  if  bad,  they  eamiot  be  in- 
jured by  it.    If  the  Crown  seizes  under  the  Inquisition, 
tbey  have  a  remedy  by  Action  of  Trespass  or  Eject- 
ment against  the  Person  taking  Possession.    The  In- 
quisition showed  a  pritnAfaeie  Title  in  the  Crown,  and 
pat  it  upon  them  to  show  they  had  a  Title,  which  enti- 
tled them  to  traverse.    Hie  Evidence  contained  in  the 
Affidavits  does  not  show  a  Title;   and  according  to 
Sadler^B  Case  (m),  and  the  case  in  Vaughan,  they  muit 
show  a  Title  before  they  can  ask  the  indulgence  of  the 
Court  for  leave  to  traverse.    If  by  Law  they  can  truTerse 
in  such  a  Case  as  this,  they  have  not  shown  a  Tide 
sufficient  to  induce  the  Court  to  allow  them  to  traverse. 

Mr.  Bell,  in  reply : — 

The  Counsel  for  the  Crown  have  argued»  that  the 
finding  of  the  Jury  is  a  good  finding ;  that  this  is  a  Case 
in  which  a  Traverse  is  not  allowed ;  aod  that  we  h»f0 
shown  no  Right  to  these  Lands. 

With  respect  to  the  finding  of  the  Jury 


The  Vice-Chancellor  :-^ 
Whether  this  be  a  good  finding  is  a  mere  question  of 
Law,  and  on  the  Traverse  that  question  would  be  tried. 
Whatever  may  be  my  Opinion,  it  is  not  for  me  to 
decide  whether  there  is,  or  not,  any  finding  which  is 
traversable.  If  the  party  is  entitled  to  traverse  I  shill 
'leave  him  to  take  his  own  course  in  a  Court  of  L^w. 

\m)  4n^  I  Tel*  p*  £^i. 
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Mr.  BeU,  cotsAnued : — 
'In  your  ffo;rtir*s-view  of  the  subject,  it  does  not  ap- 
*|IWr  necessary  to  say  any  thing  more  with  respect  to  ^0,^^^  Qymtm 
'ihe-Hmirng  df  the  Jury.  md  anothar* 

^Ith  respect'totSie  Tight  of  Traverse,  it  appears  from 
*Cormffa*s  Digest  (yi),  that  the  8th  Hen.  6,  c.  ifl,  extends 
«t6*til  persons  aiggrieved  by  Inqti^ests,  and  not  merely  to 
^^0&»es  of  Escheat.  Tlie  Statutes  sfaow/that  it  was  the  in- 
timation of  the  LegitSatore  that'tfaeresfaoald  be  a  Traverse 
%i'evety  Case,  whether  of  Escheat,  or  otherwise,  where 
a  Party  was  deprived  of  Iris  right.  They  ask  us  to  pro- 
duce any  case  like  the  present,  in  which  a  Traverse  was 
"ceRowed.  We  may  ask  in  return,  whether,  with  all  the 
Infomuttion  the  Crown  possesses,  they  can  produce  any 
XJttHe  like  the  ^present,  in  which  a  Traverse  has  been 
refused?  It  is  for  the  other  aide  to  show  -we  haTe  no 
right  to  traverse.  It  is  said  that  the  Language  of  the 
-«d  &  3d  Ed.  ^6,  ^c.  8,  allows  a  Traverse  in  a  particular 
.Gaie  only,  and  that  it  would  have  been  unnecessary  if, 
^b^fore  thatStatute,  a  Traverse  might  have  been  obtained 
in  411  cases.  The  xeason  of  passing  ihat  Statute  is 
Hbtttted  in  Ccmytufs  Digest,  and  it'appears  to^have  origi- 
iiAled  from  a  doubt,  whether  the  former  Statutes,  which 
^igaive  a  Tmverae,  applied  where  there  was  a  double  "find- 
4ttgion  9leeord,  and  by  that  Statute  a  power  of  d«>uUIe 
tavmrBiBg  was  given  in  such  Case.  Stnunford  (0),  after 
oiNierrtQg  on  the  Stat,  of  Hen.  8,  says, ''  And,1herefbre, 
-in  all  cases  where  the  King  is  entitled  by  Office,  the 
^rtysgrieved  may  traverse  the  point  by  whi<^h  the  King 
^<eatilltd ;  as  if  an  Office  finds  a 'tenure  m  *eapite,  the 

(n)  Com*  Dig.  FNtog^^S^.        (o)  De  PMrJ8s,'dBC.  qooted 
84.  Com.  Dig. 
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Tenant  may  traverse  the  finding:"  aad  in  another  plac« 
(p)  he  BaySy ''  In  all  Cases  before  the  Escheator,  the  Party 
J;  should  have  his  Traverse,  and  ako  in  all  Cases  by  Office 

^RD  GWYDIR  '  .  1, 

^d  anothtf •     found.     The  last  Statute  allows  the  traversing  to  all 

Offices  found  before  the  Escheator,  as  well  as  to  that 
before  the  Conunissioners."  Camyns  adopts  this  doc^ 
trine  in  his  Digest ;  and  his  authority,  particularly  <m 
these  subjects,  as  Lord  Chief  Baron  cf  the  Exehegua^y 
is  very  high.  It  is  for  the  other  side  to  show  what 
Commissioners,  and  what  Commissions,  were  meant  bj 
the  Statute,  and  to  distinguish  this  Case  out  of  the  fair 
gramimatical  import  of  the  words  of  the  Acts. 

Then  have  we  made  out  such  a  Title  as  is  suffieieot 
to  entitle  us  to  permission  to  traverse?  I  admit  we 
must  make  out  a  Title,  as  was  held  in  Ex  parte  Welnter 
(y),  and  in  Ex  parte  Sadler  (r). 

It  does  not  appear  by  the  finding  of  the  Jury  whe- 
ther this  was  a  tract  of  Land  suddenly  left  by  the  Sea, 
or  by  gradual  alluvion.  In  the  former  case  it  beloogs 
to  the  Cro^,  in  the  latter  to  the  subject  whose  Land 
adjoins.  The  Jury  tell  us,  it  was  formerly  covered  with 
the  Sea,  but  they  say  it  has  for  several  years  past  been 
left  by  the  Sea,  and  is  not  covered  with  Water  except 
at  high  Tides;  the  finding,  therefore,  leaves  it  unctt- 
tain  to  whom  the  Land  belongs.  Supposing  the  Land 
to  have  been  suddenly  left  by  the  Sea,  the  Subject  may 
nevertheless  have  become  entitled  by  Grant,  or  by  Pre- 
scription, which  supposes  a  Grant.  They  object  that 
we  do  not  positively  state  how  our  Right  arises ;  but 

(p)  De  Ptter.  6«.  (r)  Ante,  Vol.  i.  581. 

(q)  6  Yet.  809. 
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the  Petitioners  state  a  Possession  as  Lords  of  the  Manor,  1819. 

and  their  belief  as  to  a  Title  by  Grant,  or  Prescription,  '  " 
or  otherwise.  According  to  Lord  Hale  and  Lord  JVp 
Coke{s),  when  the  Lord  of  the  Manor  is  entitled  to  o^d  another. 
Wrecks,  he  has  a  riglit  also  to  the  Soil.  The  right  of 
Wreck  has  been  tried  by  one  of  the  Petitioners,  Mr. 
Scrope,  it  having  been  claimed  as  a  Droit  of  the  Admi- 
ralty, and  it  was  held  that  he  was  entitled  to  the  Soil 
and  by  consequence  to  the  Wreck.  That  Case  ap- 
plied only  to  Mr.  Scrope's  Lands,  but  it  establishes  the 
fiict,  that  in  the  adjoining  Manor  the  Tenants  had  con- 
stantly exercised  Commonable  Rights.  Whenever  Te- 
nants of  a  Manor  exercise  a  Right  of  Common,  it  forms 
primA  facie  Evidence  that  the  Right  to  the  Soil  is  in  the 
Lord  of  the  Manor.  Evidence  of  Right  may  appear 
by  carrying  away  Sea  Weed,  or  by  digging  or  taking 
away  the  Soil.  If  no  such  Evidence  is  here  adduced, 
it  probably  is  because  there  is  no  Sea  Weed,  and  the 
Soil  cannot  be  used  as  it  is  in  some  other  parts  of  Eng- 
land. We  prove  that  it  has  6een  constantly  depastured 
by  Cattle  of  Tenants  of  the  Manor.  In  questions  of 
Boundary,  it  has  always  been  considered  as  sufficient 
to  show,  by  the  depasturing  of  Cattle  for  a  series  of 
years,  that  it  belongs  to  the  Lord  of  the  Manor.  Upon 
tbe  whole,  we  contend  that  the  Petitioners  have  suffi- 
ciently shown  such  a  Title  as  entitles  them  to  permis- 
sion to  traverse. 

The  Vice  Chancellor: — 

This  itf  a  Case  in  which  the  Crown  has  thought  fit  to 
direct  a  Commission  to  certain  Gentlemen  named,  to 
inqnire,  with  the  assistance  of  a  Jury,  whether  certain 

(<)  Sir  Henry  Constabk'a  Case,  5  Rep.  106  b. 
Vol.  IV.  Y 
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}^^9'  Lands  adjoiniDg  or  near  to  certain  Parishea  in  Lw- 

^  colnshire.  were  in  times  past   covered  with  the  Sea, 

•     £x  parte 

Lord  GwYDiB    ^^^  ^^^  ^^^  ^y  ^^  ^^^  '®^*  ^^^  °^^  covered  with 
and  another,     ^^ter ;  and  whether  they  belong  to,  and  have  been  nn- 

justly  subtracted  from,  the  Crown  ?  The  Commisaionefs 
have  returned  an  Inquisition,  by  which  it  appears  that 
the  Jury  have  found  certain  Facts ;  and  Lord  Gwydir 
objects,  that  he  is  prejudiced  by  such  finding ;  and  tbtt 
the  Inquisition  and  Return  ought  therefore  to  be  quashed, 
or  that  he  ought  to  be  permitted  to  try  the  truth  of  these 
Facts  by  Traverse.  I  have  already  stated,  than  an  In- 
quisition cannot  be  quashed  upon  the  application  of  a 
Subject.  The  first  Question  is.  Whether  there  be  any 
right  in  the  Subject  to  traverse  an  Inquisition  of  this 
nature ;  and  it  is  argued  for  the  Crown  upon  the  Statutei 
stated,  that  the  right  of  the  Subject  to  traverse  is  con- 
fined to  Cases  in  which  the  Crown  claims  Property  by 
reason  of  the  incidents  of  Tenure.  Upon  conaideratioD 
of  the  several  Statutes  referred  to,  they  appear  to  me 
rather  to  be  made  to  regulate  the  exercise  of  an  acknow- 
ledged right,  than  to  create  that  right ;  and  it  is  to  be 
infen*ed,  from  the  language  of  some  of  the  Statutes,  that 
the  right  of  the  Subject  to  traverse  was  then  admitted 
in  every  Case  in  which  Property  was  found  in  the 
Crown  by  Inquisition,  and  not  merely  in  Cases  arising 
out  of  Tenure. 

The  Vice'CluiTicellor  then  proceeded  to  read  and  com- 
ment upon  the  several  Statutes, — and  continued.-^— 

My  Opinion  therefore  is,  that  there  is  a  general  right 
in  the  Subject  to  traverse  every  Inquisition  by  which 
Property  is  found  to  be  in  the  Crown ;  and,  conse- 
quently, a  right  to  traverse  an  Inquisition  of  the  nature 
in  question. 
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The  next  consideration  is^  Whether  Lord  Gwydir  has  1 819. 

made  out  a  Case  which  authorizes  the  Court  to  permit     '        ""        ' 

his  Traverse  ?     In  other  words,  whether  Lord  Gwydir        ^^  ^^^ 

has  made  out  a  prim&  facie  Case  of  Title.     Lord  Gwudir         .       ^, 

^        J  J  and  another. 

affirms  by  his  Affidavit,  that  the  Lands  in  question  are 
parcel  of  the  Manor ;  and  it  is  in  Evidence  that  the 
Tenants  of  the  Manor  have  for  a  great  length  of  time 
enjoyed  Rights  of  Common  upon  the  Lands.  This  is 
not  only  a  frimh  fade  Title,  but  it  is  a  Title  which 
is  not  expressly  negatived  even  by  the  finding  of  the  * 
Jury.  The  Jury  have  found,  '^  That  the  Land  in 
question  was  in  times  past  covered  with  the  Water  of 
the  Sea,  and  is  now,  and  has  been  for  several  years  past, 
by  the  Sea  left,  and  not  covered  with  Water,  except 
at  high  Tides,  when  the  Sea  doth  flow  to  the  said  Sea 
Wall  or  Sea  Bank ;  and  which  Land,  from  the  time  of 
such  dereliction,  hitherto  hath  been  and  still  is  unoccu- 
pied, but  the  Herbage  thereof  hath  been  from  time  to 
time  eaten  and  consumed  by  the  Cattle  and  Sheep 
belonging  to  the  different  Tenants  or  Occupiers  of  Land 
situate  within  the  said  Sea  Bank  or  Sea  Wall  in  the 
said  Town,  Parish  or  Lordship  of  NortA  SomereotesJ' 
It  is  not  absolutely  inconsistent  with  this  finding,  that 
the  Land  in  question  might  formerly  have  been  within 
the  ordinary  high  and  low-water-mark,  and  that  those 
under  whom  Lord  Gwydir  claims  might  have  ac- 
quired a  Title  by  Grant  from  the  Crown.  It  is  consistent 
with  this  finding,  that  this  Land  might  have  been  re- 
covered firom  the  Sea  by  gradual  alluvion,  and  thus  have 
become  part  of  the  Manor;  for  the  Crown  has  Title 
only  when  new  Land  is  recovered  by  the  sudden  dere- 
liction  of  the  Sea. 

For  the  reasons  which  I  have  already  stated,  I  shall 

Y  2 


^ 

l^i'4 


f' 


y24  CASES    15    CHA5CEST. 

z^ie  nc  Opmiaa  wbgAec  tbe  fi^wfi-g  >]£  tfae  Juiw  muuhdIi 

-*     tn  Tide  in  thit  CrsmL.    TkoK  wba  wnoE  Laid  Gflfifir 

j[[r  j^iKrfi?        ia  the  prnoscfixng  by  Tnveae,  wiuck  I  now  dedan 

iMiGr^rnxK    j^jj^  he  »  at  fifacrtr  to  take^if  bs  dmks  prapov  will 

sMCBcr.    ^[^ti»f|||^2ie  for  iuni  wixas  is  t&e  Fact  winch  he  hw  to 

tnrar  Law. 


AltbotH^  I  have  thus  exprfifif  bdt  OpiniaiL  uagm, 
thiai  PetitioOy  jet,  conmAeria^  the  impoctanoe  of  At 
general  pvincipie,  which  I  deduce  ftom  Ae  Staiutet 
referred  to,  and  the  mnohrr  and  esfioit  of  tkvt 
Statateft,  I  shall  be  qinte  ready  to  bear  a  second  Aiga- 
■wnt  opoa  this  sobject,  if  it  be  desired  on.  the  pact  gf 
the  Crown. 

Soiidior-Gtmtrat .- — 
I  do  not  think  that  it  is  nccesaarjp  afier  what  joer 
Homar  has  stated,  to  trouble  yon  with  the  Case  of  At 
other  Petitioner,  Mr.  Scrape, 

The  ViCE-CHA?(C£LLOft : — 
The  Ca^  of  the  other  Petitioner  will  a£fbcd  jon  fhf 

*  

opportanitj  of  reconsidering  the  effect  of  thoae  ancicit 
Statutes. 

SolicilOT'Ceneral : — 

We  are  glad  that  yoor  Honor  has  gone  so  bSlsf 

into  the  subject  as  to  do  away  that  necessity.    BIr* 

kScrop^s  Case,  in  respect  of  the  circumstance  of  the 

Wreck,  is,  indeed,  a  stronger  Case  for  him  than  LmJ 

Permission  to  trarerse  aUowed. 
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1819. 


37  th,  30th  July, 
WATHEN  V.  SMITH.  ad  August- 


J.  WATHEN,  by  a  Covenant  in  his  Marriage  SetUe- 


Covenant  hy 

Husband  on 

1^  !-•     Manriageto  pay 
ment,  31  January  1801,  covenanted,  "  for  himself,  his  ^Qfi^^jjirife 

Heirs,  Sic.  that  in  case  the  intended  Marriage  should  1,000/.  six 

take  effect,  and  Eliz.  Smith  (his  intended  Wife)  should  months  after  his 

survive  him,  his  Heirs,  &c.  should,  within  six  calendar  debase. 

months  next  after  his  Decease,  pay  or  cause  to  be  paid      By  his  WiUhe 

unto  the  said  Eliz.  Smith,  her  Executors,  8cc.  the  sum  gives  her  1,000 1. 

of  1,000/.  sterling,  to  and  for  her  and  their  own  use  and  P^y^  three 

benefit.''    The  Marriage  took  place ;   and  J.  Wathen    .  "^    , 

^  ^        '  decease ;  and 

died  17th  January  1808;  andbyhis  Will  24th  May  1805,  a fter certain  spe- 
after  giving  a  Leasehold  Dwelling-house  to  his  Wife,  djic  Legacies, 
bequeathed  as  follows :  **  I  also  give  and  bequeath  unto  directs  the  resi* 
my  said  dear  Wife  Eliz.  Wathen  the  sum  of  1,000/.  of  due  of  his  real 
lawful  money  of  Great  Britain,  to  be  paid  to  her  within  ^"^^^'T^  . . 

three  calendar  months  next  after  my  decease,  for  her       j       ^r        \ 

^  '  and  pay  thereout 

own  use  and  benefit."  And  the  Testator  also  bequeathed  ^z/^i^  Debts  and 

to  his  Wife  all  his  China,  Books,  Pictures  and  House-  Legacies^  and  to 

hold  Goods  of  every  sort  and  kind  whatever,  and  all  pay  the  Interest 

his  stock  of  Wines  and  other  Liquors  in  his  Dwelling-  ^  *he  residue 

house  at  his  death  ;  and  also  his  Carriages,  Horses  and      .      ^i/V^'" 

Harness ;    and  also  his  Watches,   Diamonds,   Rings,     "^^  ^ 

Trinkets,  Wearing  Apparel,  and  all  her  Paraphernalia,  ^age,  xoith  a 

And  aft^r  giving  certain  specific  pecuniary  Legacies,  Limitation  over 

"  gave,  devised  and  bequeathed  all  his  freehold  Mes-  on  her  Death  or 

suites.  Farms,  Lands,  Tenements  and  Hereditaments  Marriage. 

whatsoever  and  wheresoever,  and  also  all  the  rest  and       The  Legacy 

residue  and  remainder  of  his  leasehold  Estates  whatso-  hddto  be  a 

ever  and  wheresoever,  with  their  Appurtenances,  unto  ^W^*^  2/ 

the  Cdvenant. 
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and  to  the  use  of  his  Executors  therein  named,  their 
HeirSy  Executors,  Administrators  and  Assigns,  upon 
Trust,  with  the  consent  of  his  said  then  Wife,  in  manner 
therein  mentioned,  absolutely  to  make  tale,  and  dispose 
of  the  same  by  public  Sale  or  private  Contract,  and  to 
dispose  of  the  Money  arising  from  such  Sale  in  manner 
therein  after  directed.*'  He  then  bequeathed  '*  all  the 
residue  of  his  Monies,  Stocks,  Funds,  and  Securities 
for  Money,  and  all  other  his  personal  Estate  and  Effects 
whatsoever  and  wheresoever,  not  therein  before  specifi- 
cally bequeathed,  unto  his  said  Executors  upon  Trust, 
to  call  in,  sell,  and  convert  into  Money  all  such  part  of 
his  said  personal  Estate  as  should  not  consist  of  Go- 
vernment or  Real  Securities  as  might  be  necessary,  and 
to  dispose  of  the  Money  to  be  called  in  in  manner 
therein  directed.  And  the  said  Testator  thereby  di- 
rected that  his  said  Executors  should  stand  possessed 
of  the  Monies  to  arise  from  the  Sale  of  his  said  free- 
hold and  leasehold  Estates,  and  which  should  arise 
from  his  personal  Estate  thereinbefore  bequeathed,  upon 
Trust,  thereout  in  the  first  place  to  pay  and  defray  all 
the  Costs,  Charges  and  Expenses  attending  the  Sale  of 
his  freehold  and  leasehold  Estates,  and  the  calling  in 
and  converting  into  Money  his  said  personal  Estate, 
and  then  to  pay  and  discharge  all  his  just  Debts, 
Funeral  and  Testamentary  Expenses,  and  any  Legacy 
or  Legacies  given  by  that  his  Will,  or  any  Codicil  or 
Codicils  thereto ;  and  after  payment  thereof,  then,  upon 
Trust,  to  lay  out  all  the  clear  residue  thereof  upon 
Government  or  other  public  or  real  Securities  at  Interest, 
and  to  stand  possessed  thereof;  and  all  other  Securities, 
constituting  part  of  the  residuary  Estates,  and  which 
should  not  have  been  converted  into  Money,  in  Trust, 
to  pay,  or  otherwise  permit  or  suffer  his  said  Wife  and 
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her  Assignees  to  receive  the  Interest  thereof  during  her 
Life,  if  she  should  so  long  continue  his  Widow ;  and 
after  her  decease,  or  second  Marriage,  to  transfer  the 
said  Stocks,  Funds  and  Securities''  in  manner  and  fo 
the  purposes  therein  mentioned.    On  a  Bill  filed  against 
the  Executors  for  an  Account,  the  Executors,  who  had 
paid  the  Wife's  Legacy  of  1,000/.  claimed  in  their 
Discharge,  not   only   the  Legacy  of  1,000/.  which 
they  had  paid,  but  also  a  sum  of  1,000/.  paid  to  the 
Defendant  EUx.  fVathen,  Widow,  under  the  before- 
mentioned  Covenant  in  her  Marriage  Settlement,  which 
the  Master,  by  his  Report,  disallowed ;  and,  on  an  Ex- 
ception to  the  Report,  the  Question  was.  Whether  the 
Legacy  of  1,000/.  given  by  the  Testator's  Will  was  a 
Satisfaction  or  Performance  of  the  Covenant  made  on 
the  Testator's  Marriage  ? 

Mr.   Bellf  and  Mr.  Skirrow,  in  support   of  the 
Exception  :— 

It  is  certainly  a  general  Rule,  though  reluctantly  ad- 
liered  to,  that  a  Legacy  of  equal  or  greater  amount  than 
>  a  Debt  is  a  satisfaction  of  the  Debt;  but  the  Court  is 
always  inclined  to  lay  hold  of  any  circumstances  upon 
^hich  it  can  discover  in  these  Cases  an  Intention  in 
the  Testator  to  be  both  just  and  generous,  and  to  hold 
that  the  Debt  is  not  extinguished  by  the  Legacy.  In 
Chauncey^u  Case  (a),  the  Decision  of  the  Master  of  the 
Holb  was  reversed  by  Lord  King,  who  said  ''  the  Case 
y/nm  attended  vnth  particular  circumstances,  varying  it 
from  the  common  rule  (viz*)  that  the  Testator,  by  the 
express  Words  of  his  Will,  had  devised,  *'  that  all  his 

(a)  1  P.  Wms.  408;  and  see  Mr.  Cox's  able  Note  to  that 
Cose. 

Y  4 
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Debts  and  Legacies  should  be  paid/*  and  this  lOO  /.  Bond 
being  then  a  Debt,  and  the  500  /.  being  a  Legacy,  it 
was  as  strong  as  if  he  had  decreed  that  both  the  Bond 
and  Legacy  should  be  paid/'  In  the  present  Case, 
there  is  a  direction  in  the  Will  to  convert  the  Leasehold 
and  the  residue  of  the  personal  Estate  into  a  Fund, 
which  is  to  be  applied  in  pa3nQnent  of  Debts  and  Lega- 
cies ;  without  that  direction  the  Legacy  would  certainly 
have  been  construed  a  satisfaction  of  the  Debt,  bat 
containing  that  direction  it  falls  within  the  distinction 
in  Chauncey's  Case.  In  Richardson  v.  Greese(b)y  the 
decision  in  Chauncey*^  Case  was  followed  by  Lord 
Hardwicke;  and  in  Field  y.  Mosten(c),  the  same  Role 
prevailed.  It  is  too  late  to  consider  whether  those 
Decisions  be  right  or  wrong,  or  to  speculate  on  the 
actual  intent.  In  Garthshore  v.  Chalieijd),  there  was  a 
Covenant  by  the  Husband  on  his  Marriage  to  convey 
a  certain  proportion,  in  particular  events,  of  such  real 
and  personal  Estate  as  he  should  have  at  his  decease,  as 
a  provision  for  his  Wife  and  Family,  and  the  Wife  was 
held  to  be  precluded  from  claiming  under  the  Covenant, 
and  also  a  Share,  in  consequence  of  the  Intestacy  of  her 
Husband ;  but  that  Case  does  not  apply  to  the  present; 
it  proceeded  upon  the  clear  intention  of  the  Parties  in 
the  Marriage  Contract.  In  Haynes  v.  Mico  (e),  a  Bond 
was  given  upon  Marriage  to  secure  300/.  (the  Wife's 
Fortune,)  payable  to  her  within  one  month  after  the  death 
of  the  Husband.  By  his  Will  he  gave  her  500  /.  pay- 
able six  months  after  his  death,  together  with  other 
Legacies,  and  it  was  held  not  to  be  a  Satisfaction  of  the 


(b)  3  Atk.  6s. 

(c)  a  Dick.  543. 


(d)  10  Ves.  1. 

(e)  1  Bro.  C.  C.  129. 
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Bcmd.  That  Case  was  followed  in  Devest  v.  Pontet  (f), 
ind  is  recognized  by  Lord  Eldon  in  Garthshore  v.  Cha- 
^(g)f  and,  by  the  Master  of  the  Rolk,  in  Goldsmid  v. 
Goldtmd{h),  In  this  Case,  therefore,  according  to  the 
Authorities,  the  Legacy  cannot  be  considered  as  a  Sa- 
tisfaction of  the  Covenant ;  and  the  Exception  to  the 
Masier^s  Report  is  well  founded. 

Mr.   Home,   Mr.   G.   Wilson  and    Mr.    Trollope, 
Mr.  Treslove  and  Mr.  Abercrombi/,  contra : — 

It  is  a  general  Rule,  that  where  a  Testator  is  in- 
debted, and  he  gives  a  Legacy  greater  than  the  Debt, 
it  is  a  satisfaction  of  the  Debt.  The  Legacy  must  be 
considered  in  this  Case  as  a  satisfaction,  or  rather,  as  a 
performance  of  the  Covenant.  It  is  improperly  con- 
sidered as  a  Debt ;  it  was  not  so ;  the  Testator  was  not 
a  Debtor — he  ouly  by  the  Covenant  gave  a  demand 
upon  his  Assets.  By  his  Will  he  gives  precisely  the 
same  sum  he  had  covenanted  should  be  paid.  There  is 
nothing  in  the  Will  to  show  an  Intention  either  way, 
except  that  the  Legacy  is  directed  to  be  paid  within 
three  months,  and  the  Money  covenanted  to  be  paid 
was  payable  only  six  months  after  his  decease;  but 
that  variation  was  probably  intended  as  an  advantage 
to  his  Wife.  The  Charge  of  the  Debts  on  the  real  and 
personal  Estate  has  no  effect  in  this  Case,  for  what  was 
payable  upon  the  Covenant  was  not  a  Debt ;  no  Debt 
could  arise  until  six  months  after  the  Testator's  Death, 
when  the  Money  was  payable  under  the  Covenant.    If 


(/)  1  Cox,  188;  S.  C.  in 
Mr.  Finch's  Note  to  Prece- 
dents in  Chancery,  p.  240. 
That  Note  is  supposed  to  have 
been  corrected  by  Lord  Ken- 


yon  ;  see  Garthshore  o.  Chalie, 
10  Ves.  9. 

{g)  10  Ves.  1. 

(k)  1  Swanst.  211  ;  S.  C. 
1  Wils.  C.  C.  140. 
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there  was  no  Debt,  there  could  be  no  Intention  to  paj 
a  Debt;   and  the   Cases  cited   have  no  fl^plicatioo. 
*'  These/'  says  the  Master  of  the  Rolk,  in  GoldsmUi. 
Goldsnud{i),   ''are  not  Cases  of  an  ordinary  Debt; 
during  the  Life  of  the  Husband  there  is  no  breach  of 
the  Covenant,  no  Debt ;  the  Covenant  is,  to  pay  after 
the  Death."    Chaunceys  Case,  and  Richardson  r.  Greem 
are  distinguishable  :   the  Debt  due  in  those  Cases  was 
for  Wages ;  the  Legacy  in  the  former  Case  was  given 
for  long  and  faithful  Services ;  in  the  latter,  with  ex- 
pressions, showing,  that  Bounty  was  intended.    The 
Legacies  in   those   Cases,   it   was  very   clear,  could 
not  be  considered  ,  as  a  Satisfaction  of  the  Debt  for 
Wages  (i).    Field  v.  Mosten,  is  a  short  Note,  and  tht 
Will  is  not  stated.    There  the  Intention  was  thought 
clear  that  a  Satisfaction  was  not  intended.    A  Shares 
under  an  Intestacy,  exceeding  the  Amount  of  a  Som 
covenanted  to  be  paid  three  Months  after  the  Intet- 
tate's  Death,  has  been  held  to  be  a  Satisfaction  of  the 
Covenant  (/).    The  Authorities  on  the  Subject  axeaB. 
considered  in  Garthshore  v,  Chalie  (m).    There  does  not 
appear  any  reason   why  a  Legacy  should,    so  far  as 
regards  Satisfaction   or  Performance  of  a  Covenant, 
operate  differently  from  a  Sum  taken   under  an  In- 
testacy, or  a  quasi  Intestacy.    In  Haynes  v.  Mico{n), 
and  Devese  v.  Pontet(o),  the  Sum  was  covenanted  to 


(t)  1  Swanst.  911 ;  S.  C. 
1  Wils.  C.  C.  140. 

(k)  In  Richardson  v.  Greese, 
Lord  Hardxinckessddfihat  Le- 
gacies given  to  Servants  had 
never  been  adjudged  to  go  in 
Satis&ction  of  Debts  due  to 
them. 


(/)  Goldsmid  r.  Goldsmii 
1  Swanst.  1211 ;  S.  C.  1  Will. 
C.  C.  140. 

(m)  10  Yes.  1. 

(n)  1  Bro.  C.  C.  129. 

(0)  Precedents  inChanoei7». 
p.  240,  in  Note  to  Mr.  Fincb'i 
Edition. 
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be  paid  at  an  earlier  period  thau  the  Legacy  given 
was  to  be  paid,  and  therefore  held  not  to  be  a  Satis- 
faction, because  injurious  in  that  respect ;  but  here  the 
Payment  is  accelerated,  which  is  an  Advantage  to  the 
Covenantee. 
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The  Vice-Chancellor  : — 
This  Case  is  in  some  respects  new,  and  I  shall  re- 
serve my  final  Opinion  until  I  have  looked  at  the  Au- 
thorities which  have  been  cited.  According  to  my 
present  Impression,  this  Legacy  is  a  performance  of  the 
Covenant  Undoubtedly  these  are  Cases  of  intention ; 
but  the  intention  to  perform  the  Covenant  is  to  be  pre- 
sumed, unless  there  be  special  circumstances  to  repel 
that  presumption.  In  Chauncey's  Case,  it  was  held, 
that  the  direction  in  the  Will,  that  the  Testator's  just 
Debts  should  be  paid,  repelled  the  presumption  that 
a  Legacy  to  the  Creditor  was  intended  as  a  satisfaction 
of  the  Debt.  I  think  Chauncei/'s  Case  does  not  apply 
here;  and  that  this  Provision  for  the  Wife  by  the  Set- 
tlement is  not  a  Debt  within  the  sense  in  which  the 
Testator  must  be  understood  to  use  the  word  ^*  Debts" 
in  his  Will. 


On  this  Day,  the  Vice-Chancellor  said,  he  continued  and  August. 
of  the  Opinion  he  had  before  expressed^  that  the 
Legacy  was  a  Satisfaction  of  the  Covenant,  and  that  it 
could  not  be  considered  to  be  within  the  intention  of 
the  Testator,  when  he  made  a  Provision  by  his  Will  for 
the  payment  of  Debts.  He  observed  also,  that  the 
Decision  in  Haynes  v.  Mico  had  been  questioned;  and 
referred  to  Lord  Eldon*s  Observations  on  that  Case  in 
Gartlishore  v.  Chalie\  but  that  \i  Haynes  v.  Mico  were 
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to  be  considered  as  an  Authority,  the  Legacy  there  was 
made  payable  at  a  more  distant  period  than  the  Pro- 
vision under  the  Settlement  Bond;  whereas  here  tlie 
Legacy  was  payable  at  an  earlier  period. 

Exception  over-mled. 


Between  JAMES  KEANE,  and  THOMAS  DOWLINO, 
RICHARD  DOWLING,  JAMES  DOWLING, 
MARY  ANN  DOWLING,  and  CATHERINE 
DOWLING,  Infants,  by  the  said  James  Keane  their 
Grandfather  and  next  Friend,  on  behalf  of  themr 
selves  and  the  several  other  Legatees  and  Crediton 
of  Patrick  Keane,  Gentleman,  deceased,  who  shall 
come  in  and  contribute  to  the  Expenses  of  this 

Suit '  Plaintifi; 

And, 

WILLIAM  TIERNEY  ROBARTS,  JOHN  MEADB 
THOMAS  and  EDMUND  FENNELL,  ROBERT 
HEDGES  MANSELL,  JOHN  TAUNTON  and 
THOMAS  KEANE,  and  JOHN  DE  LORD,  when 
within,  &c.      -----      Defendants. 

The  Bill  stated  the  Will  o( Patrick  Keane,  deceasedi 
late  of  Bruff,  in  the  County  of  Limerick,  bearing  date 
ectoorsy  and  aw  the  1st  May  1815,  whereby  he  gave  to  the  Defendants 
thorized  by  them  jrj^^^^^  ^^^  Fennell,  of  the  City  o(  Limerick,  Merchants, 
A^!remittl7s  as  Trustees  of  his  Will,  the  sum  of  25,666/.  of  lawfcl 

the  Amount  to  the  Executors  in  the  course  of  their  duty  as  Agents^  and  afier' 
9oardi  applying  the  Assets,  when  received,  in  payment  of  the  Amount  of  such 
Remittances,  are  not  responsible  in- respect  of  a  misapplication  by  the  Exe* 
cuton;  they  not  being  privy  to  any  intention  of  such  misapplication. 


igth,  28th,  and 
29th  June. 

Bankers  f  the 
Agents  ofEx' 


CASES  IN   CHANCERY. 

Money  of  Great  Britain,  together  with  all  such  other 
Estates  and  Property  as  he  might  die  seised  or  pos- 
DCioed  of,  in  Trust,  to  invest  the  same  in  the  Funds,         Keahe 
or  on  Real  or  Government  Securities,  as  they  should      "*   ^   ^"^ 
think  fit,  and  pay  the  Interest  and  Proceeds  as  fol-       Robarts 
lows  : — To  his  Father,  the  Plaintiff  James  Keane,  during      ^nd  others. 
his  Life,  the  sum  of  500  /.  sterling  a  y^ar,  payable  as 
therein  mentioned ;  and  after  his  decease,  to  pay  the 
said  sum  of  500  /.  sterling  a  year  unto  his  Nephews, 
the  Children  of  his  Sister  Honora   DawUngf  namely, 
the  Plaintiffs  Thomas  Dawling,  Richard  DowUng,  and 
Jmes  Dowlingf  to  be  equally  divided  between  them, 
payable,  and  with  such  provisions  as  to  Survivorship,  as 
tfieiein  mentioned : — ^To  his  Sister  Honora  Dowling,  for 
and  during  her  life,  the  sum  of  200  /.  sterling  a  year ; 
and  after  her  death,  the  same  to  be  paid  to  her  Children 
before-mentioned,  viz.  Richard  and  Thomas  Dowling, 
to  be  equally  divided  between  them,  in  like  manner  as 
the  500  /.  before  given  after  his  Father's  death : — ^To  his 
two  Step-sisters  Anne  Keane,  and  Catharine  Keane,  the 
sun  of  I9500  /.  each,  to  be  paid  on  their  Marriage  with 
the  consent  of  his  Trustees,  and  until  their  Marriage 
la  be  paid  .each  of  them  the  Interest  of  the  1,500/.; 
and  the  Principal,  aft;er  the  death  of  each  unmarried, 
•  la  his  Nephews,  two  of  the  Plaintiffs,  the  Sons  of  his 
Kster  Hofiora  Dowling: — ^To  his  Step-brother  Matthew 
Keane,  the  sum  of  3,000  /.  sterling,  to  be  paid  to  him  by 
his  Trustees  and  Executors  immediately  after  his  de-" 
cease : — To  James  Keane,  the  sum  of  4,000  /• ;  and  to  his 
Step-brother  Thomas  Keane,  the  sum  of  3,000/.  sterling, 
to  be  paid  to  them  also  immediately  after  his  decease : — 
The  sum  of  1,500/.  sterling  to  be  paid  and  applied  by 
his  Trustees  and  Executors  immediately  after  his  de- 
cease for  the  following  purposes ;  that  is  to  say,  to 
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John  Keane,  of,  fcc.  the  sum  of  500  /.  steiling ;  the  ttini 
of  500  /.  sterling  to  and  for  such  Charitable  Uses  and 
Purposes  as  they  might  think  proper ;  and  as  to  the 
Residue  of  his  Estate  and  Property,  he  devised  and 
bequeathed  the  same  unto  his  Nephew,  the 
Richard  Dowling,  eldest  Son  of  his  Sister  Hcnora 
ling,  as  his  sole  Residuary  Legatee,  and  appointed  the 
Defendants,  Thomas  and  Fennell,  Executors  of  his  WilL 


The  Bill  further  stated,  that  the  Testator  died  on  the 
8th  September  1815;  and  that  the  Defendants  T%mm 
and  Fennell  proved  his  Will  in  the  Court  of  the  Anil* 
bishop  of  Dublin^  and  also  in  the  Prerogative  Court  of 
the  Archbishop  of  Canterbury: — ^That  a  Commission  of 
Bankruptcy,  bearing  date  3d  January  18I7,  issvii 
against  Thomas  and  Fennell,  under  which  they  wen 
found  Bankrupts,  and  the  Defendants  MansMj  Tamim 
and  Keane  were  chosen  Assignees : — ^That  the  Defend- 
ants Thomas  and  Fennell  employed  the  other  Defendaati 
Robarts  and  De  Lordy  Merchants  and  Partners,  asthenr 
Agents  to  collect  in  and  receive  the  Assets  of  tkn 
Testator,  which  were  in  Great  Britain,  France  and  Po^ 
tugal;  and  that  by  virtue  of  a  Power  of  Attorney  they 
possessed  themselves  of  Assets  to  aconsiderable  Amount: 
— ^That  before  and  at  the  time  when  the  Defendant! 
Thomas  and  Fennell  employed  the  Defendants  Robarts 
and  De  Lord,  their  Agents  to  collect  the  Testator^ 
Assets,  there  was  an  Account  subsisting  between  them; 
and  that  they  opened  another  and  a  sepamte  Accoont 
with  Thomas  and  Fennell  as  Executors  of  the  TestatoTi 
in  which  they  at  first  gave  Credit  to  the  Executors  for 
the  Assets  of  the  Testator  possessed  by  them ;  but  (hat 
in  the  beginning  of  the  year  1816,  Thomas  and  Fenndl 
became  very  embarrassed  in  their  circumstances,  and 
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trere  in  fact  insolvent,  and  being  considerably  indebted 
to  Robarts  and  De  Lord  on  their  private  or  personal 
Account,  and  unable  to  pay  what  they  owed,  and 
Robarts  and  De  Lord  being  acquainted  with  their  Em- 
Imrrassments  and  Insolvency,  they  determined  to  apply 
llie  whole  of  the  Assets  of  the  Testator  which  they  were 
possessed  of  by  virtue  of  the  Powers  of  Attorney  given 
to  them  by  the  Executors,  to  the  liquidation  of  the 
Balance  due  to  them  from  I%ofnas  and  FenneU;  and 
Mcordingly,  in  the  beginning  of  the  year  1816,  sold  out 
•everal  large  Sums  which  had  been  invested  by  the 
Toetator  in  Government  Securities,  and  instead  of  placing 
die  Monies  to  the  Credit  of  Thomas  and  FenneU,  in  the 
Account  which  they  had  opened  with  them  as  such 
Bxecutors,  they  carried  the  same  to  their  Credit  in  their 
IffiTEte  or  personal  Account,  and  they  about  the  same 
time  closed  the  Executorship  Account ;  and  there  being 
m  considerable  Balance  due  to  the  Executors  upon  the 
Bncutorship  Account,  they  carried  the  Balance  to  the 
Credit  of  Thomas  and  FenneU  in  their  private  or  personal 
Account: — That  when  Robarts  and  De  Lord  sold  out 
Ac  Government  Securities  standing  in  the  Name  of 
Ac  Testator,  and  when  they  carried  the  Monies  pro- 
Aseed  thereby,  and  also  the  Balance  due  on  the  Ex- 
ceiitorship  Account,  to  the  Credit  of  Thomas  and  FenneU 
ID  their  private  or  personal  Account,  they  had  Notice  of 
the  Testator's  Will,  and  of  the  Trusts  thereof,  and  that 
it  was  a  wilful  Fraud  upon  the  Plaintiffs  and  others 
interested  in  the  Assets  in  sO  applying  the  same,  and 
that  they  ought  to  be  accountable  to  the  Plaintiffs  and 
other  Persons  interested  in  the  Assets  for  every  part 
tliereof  so  possessed  by  them,  and  applied  in  the  liqui- 
dation of  their  private  or  personal  Demands  upon  the 
Executors.    The  Bill  then  charged,  that  Thomas  and 
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Fennell,  at  the  time  of  their  Bankruptcy,  posBeaaed 
Assets  of  the  Testator,  in  Specie,  to  a  considerable 
Amount,  and  that  the  same  still  remains  in  their  pos- 
session^ or  have  been  possessed  by  their  Assignees  >- 
That  Robarts  and  De  Lord  never  remitted  the  Assets  to 
the  Executors ;  and  that  when  the  Government  Securitiei 
were  sold  out,  Thomas  and  Fennell  were  indebted  to 
Robarts  and  De  Lord^  on  their  personal  or  private  Ac- 
count, in  a  Balance  of  25,000  /.  and  upwards ;  and  that 
they  repeatedly  applied  for  payment  of  the  aame,  hoi 
without  effect ;  and  that  various  Letters  passed  betweea 
them  with  respect  thereto;  and  that  Robarts  and  Die 
Lord  considerably  reduced  such  Balance,  by  placing ' 
the  Monies  produced  by  the  Sales  of  the  Sums  sold  oat 
by  them  to  the  Credit  of  their  private  or  personal 
Account;  and  that  they  still  further  reduced  sncb 
Account^  by  carrying  the  Balance  due  to  the  Executors 
upon  the  A<^count  opened  with  them  in  respect  of  the 
Assets,  to  their  Credit  in  their  private. and  separate 
Account;  and  that  by  such  means  the  Balance  doe  to 
Robarts  and  De  Lord,  by  Thomas  and  Fennell,  at  the 
time  of  their  Bankruptcy,  was  considerably  less  than 
it  would  otherwise  have  been;  and  that  so  it  would 
appear  by  several  Accounts  furnished  by  Robarts  and 
De  Lord  to  Tliomas  and  Fennell  before  they  became 
Bankrupts,  and  by  an  Account  by  them  furnished  to 
the  Assignees  since  the  Bankruptcy,  whereof  Robarli 
and  De  Lord  have  Copies  or  Duplicates  in  their  pos- 
session, entered  in  their  Books  of  Account : — ^That 
Robarts  and  De  Lord,  when  they  so  possessed  and  ap- 
plied such  Assets,  had  full  Notice  of  the  Trusts  of  the 
Will,  and  that  they  obtained  Probate  of  the  Will  in 
England,  and  paid  for  the  same  for  the  Executors,  and 
have  still  the  Probate  in  their  possession  or  power,  and 
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thftt  the  same  was  recited  in  the  Power  of  Attorney 

under   which  they   sold   out  the  Sums   invested  in 

CSoremment  Securities,  standing  in  the  name  of  the-       Keane 

Festator  in  the  Books  of  the  Bank :— That  if  directions      *"*  ®**^®*^ 

prere  given  by  the  Executors  to  place  the  Assets  to  the       robarts 

Credit  of  their  personal  and  private  Accounti  the  same      ^^ ^  others^. 

srore  fraudulent  as  against  the  Plaintiffs  and  the  several 

Dther  Persons  intere$ted  in  the  Assets^  whose  Interest ' 

MfiB  known  to  Robarti  and  De  Lord;  and  that  it  was 

igaingt  Equity  in  them   to   obey  such   directions: — 

rhat  De  Lord  is  out  of  the  Jurisdiction  of  the  Court ; 

ind  that  the  Defendants  have  in  their  possession  divers 

Deeds,  Books,  8cc.  relating  to  the  Matters  in  question,    - 

irfiich,  if  produced,  the  truth  of  the  Matters  would 

ippear,  but  which  they  refuse  to  produce. 

The  Prayer  of  the  Bill  was,  that  a  Receiver  might 
be  appointed  of  the  Personal  Estate  of  said  Testator  ' 
Pairick  Keane ;  and  that  an  Account  might  be  taken, 
by  or  under  the  direction  of  this  Court,  of  the  Personal 
Belate  and  Effects  of  the  said  Testator  Patrick  Keane, 
ind  of  every  part  thereof  possessed  by  said  Defendants, 
>r  any  or  either  of  them,  or  by  any  Person  by  their  or 
sidier  of  their  order,  or  for  their  or  either  of  their  use, 
md  of  their  application  thereof,  and  of  the  Debts, 
Pmeral  and  Testamentary  Expenses  and  Legacies  of 
ihe  said  Testator;  and  that  the  Defendants  Robarts  and 
De  Lord  might  be  compelled  to  replace  all  such  Sums, 
Murts  of  the  said  Assets,  as  were  by  them  improperly 
^Id  out  of  the  said  Government  Securities  of  Great 
Briiain  aforesaid;  and  that  they  might  also  be  com- 
lelled  to  pay  the  Amount  of  all  Interest  or  Dividends 
i^hich  would  have  accrued  due  thereon,  if  the  same  had 
lOt  been  so  improperly  sold  out  as  aforesaid ;  and  that 

Vol.  ly.  Z 
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they  might  be  compelled  to  pay  what  might  afterwards 

appear  to  remain  due  by  them  in  respect  of  the  said 

Kkanb         Assets;  and  that  the  DefendanU  Hiomat  and  fbaieff 

^^^      might  be  compelled  to  yield  up  such  part  of  the  said 

RoBARTs       Assets  as  may  have  remained  in  Specie  in  their  hands 

and  others.      &^  ^^  time  of  their  said  Bankruptcy ;  or  in  case  it 

should  appear  that  their  said  Assignees  had  possessed 
any  parts  or  part  thereof,  that  they  might  account  for 
and  yield  up  the  same ;  and  if  the  said  Bankrupts  have 
committed  any  Devastavit,  or  are  indebted  in  respect 
of  the  said  Assets,  then  that  the  Amount  of  sack 
Devastavit  or  Debt  might  be  jproved  under  the  said 
Commission ;  and  that  the  Assets  of  the  said  Testator 
might  be  administered  under  the  Directions  of  thii 
Court ;  and  that  all  proper  Directions  might  be  giTcn 
for  efifecting  the  purpose  aforesaid ;  and  that  the 
Plaintiffs,  and  the  several  other  Legatees  and  Creditor 
of  the  said  Testator,  might  be  paid  their  several  Debts 
and  Legacies  in  a  due  course  of  Administration ;  snd 
that  the  clear  Residue  of  the  Personal  Estate  of  the 
Testator  might  be  ascertained  and  secured  for  the  benefit 
of  the  Plaintiff  Richard  Dowling, 

The  Answer  of  Robarts  admitted  the  Will  of  Patrick 
Keane  the  Testator,  and  his  death ;  and  that  tlie  Will 
was  proved;  and  that  Thomas  and  Jeiuietf  became  Baid^- 
rupts,  as  stated  in  the  Will :  but  denied  that  Thomm 
and  Fennell  employed  him  and  De  Lord  as  their  Ag^ts 
to  collect  and  receive  the  Assets,  or  that  they  executed 
any  Power  of  Attorney  to  them  for  that  purpose;  bat 
that  Thomas  and  Fennell  executed  to  the  Correspondent 
in  PariSf  and  to  De  Lord,  a  Power  of  Attorney,  enabling 
them  to  receive  such  Sums  as  were  due  to  Thomas  and 
Fetmell  as  such  Executors ;  and,  in  consequence,  such 
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Correspondent  and  De  Lord  receiyed  two  Sums  of 
Money  on  account  of  the  Testator's  Estate,  one,  the 
Proceeds  of  certain  French  Stock,  and  the  other  the 
amount  of  the  Pioceeds  of  a  Debt  due  to  the  Testator; 
—and  that  De  Lord  opened  a  Memorandum  in  their 
Book  of  Account,  called  the  Account  Current  Book, 
tot  the  purpose  or  entering  the  receipts  of  the  Proceeds 
of  such  two  Sums  as  the  same  came  into  receipt  from 
^  their  Correspondent,  and  of  debiting  such  Account  with 
such  Sums  as  might  become  debitable  thereto  before 
the  net  Proceeds  could  be  ascertained;  and  in  order  to 
ascertain  and  define  the  net  Proceeds  of  such  Remit- 
tances, and  for  the  purpose  of  carrying  such  net  Pro- 
eeeds,  when  defined  and  ascertained,  to  the  Credit  of 
Thomat  and  FenneU  in  their  general  Account,  and  in 
which  the  whole  of  the  Account  and  Transactions  ex- 
isting between  the  Defendant  and  De  Lord,  and 
Thomai  and  FermeU,  had  been  entered ;  and  which  net 
Proceeds,  when  so  defined  and  ascertained,  and  Amount- 
ing to  the  sum  of  5,468/.  los.  were,  on  the  30th 
April  1816,  carried  to  the  Credit  of  the  said  Account : 
— ^That  the  Letter  of  Attorney  is  retained  by  the  Go- 
Temment  of  France,  and  that  Defendant  has  no  Copy 
of  it  in  his  possession  or  power:— That  Defendant 
and  De  Lord  received,  on  the  8th  February  1816, 
1,133/.  ig%  ^d.  o(  L  B.  tL  Sons^  of  London,  Mer- 
chants, the  Agents  of  /.  J5.  8c  Son  at  Lisbon,  who 
were  Debtors  in  that  Sum  to  the  Testator ;  and  which 
being  received  in  one  entire  Sum,  was  carried  to  the 
Credit  of  Thomas  and  Fennell  in  their  said  general 
Account  on  same  8th  February : — ^That  Thomas  and 
Fennell  executed  to  the  Defendant  and  De  Lord  a 
Tower  of  Attorney,  enabling  them  to  sell  out  1 8,700  /. 
3  pet  cent.  Consols,  studing  in  the  name  of  the  Te»- 
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later  in  the  fiank ;  which  Power  of  Attorney  was  re- 
tained by  the  Bank  on  the  transfer  of  the  Stock : — That 
the  Proceeds  of  such  Stock  being  received  in  one  entire 
Sum,  were,  on  the  6th  February  i8i6»  the  day  the  same 
was  sold,  carried  to  the  Credit  of  Thanuu  and  Feimdl 

• 

in  their  general  Account  Current: — ^That  before  the 
Powers  of  Attorney  were  executed,  there  was  an  Accoont 
depending  between  the  Defendant  and  De  Lard  with 
Thomas  and  Fennell;  but  denies  that  they  opened  any 
separate  Account  with  T/unnai  and  Fennelt,  as  Ezecutors 
of  the  Testator,  save  the  Memorandum  before  men- 
tioned, or  that  they  gave  Credit  to  the  Executors  fjor 
the  Assets  of  the  Testator : — ^That,  in  the  Schedule,  he 
has  set  forth  an  Account  of  all  the  Sums  received  by 
him  and  credited,  and  that  tl)ey  were  from  time  to  time 
drawn  out  of  the  hands  of  the  Defendant  and  De  Lord 
by  Thomas  and  Fennell,  as  stated  in  the  Accounts  set 
forth : — That  the  Accounts  were  sent  quarterly,  and 
were  received  and  acknowledged ;  and  that  Thomas  and 
Fennelly  in  order  to  pay  the  Balance  of  *jfi\^L  i8<. 
which  appears  due  on  the  third  quarterly  Account, 
remitted  to  Defendant  and  De  Lord  seven  Bills  of 
Exchange  for  1,000/.  each,  dated  Limerick,  1st  Au^^ 
1816  ;  three  of  which  Bills  were  paid ;  but  four,  com- 
ing due  after  the  Bankruptcy  of  Thomas  and  Fennell, 
were  not  paid,  which  lefl  a  Balance  of  3,348/.  171* 
due  to  the  Defendant  and  De  Lord,  which  has  been 
proved  under  the  Commission : — Denies  it  to  be  true, 
to  his  knowledge  and  belief,  that,  at  the  beginning  of 
the  year  1816,  Thomas  and  jPe/i;ie// became  embarrassed 
in  their  circumstances,  or  that  they  were  in  fact  in- 
solvent, although  they  might  then  be  under  difficulty 
ill  realizing  their  Property  in  time  to  meet  their  engage- 
ments ;  but  admits  that  tliey  were  indebted  to  him  and 
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De  lard  at  that  time  in  the  Balance  of  their  Account 
as  set  forth : — ^Denies  that  he  or  De  Lord  determined 
to  apply  the  wbole^  or  any  part,  of  the  Assets  of  the 
Testator  which  they  could  obtain  under  the  Powers  of 
Attorney,  to  the  liquidation  of  the  Debt  due  to  them 
firom  the  Executors  on  their  private  or  personal  Ac- 
count, the  Proceeds  of  the  English  Stock  having  been 
drawifi  for  by  the  Executors  out  of  their  hands,  as  before 
stated:— That  the  sum  of  11,214/.  5*.  71/.  was   the 
Amount    of  the    Money   received   by   the    Sale    of. 
18,700  /.  7  8,  three  per  Cents,  standing  in  the  Testator's 
Name  in  the  Books  of  the  Bank ;  and  the  Stock  was 
sold  by  the  order  of  Defendant  and  De  Lord,  in  pur- 
suance of  orders  from  Thomas  and  Feimell;  ^Lad  that 
Defendant  and  De  Lord  carried  the  same  to  the  Credit 
of  Thomas  and  Fennell  in  their  general  Account,  which 
bad  been  previously  opened : — That  on  the  31st  De- 
cember 1816,  the  general  Account  between  the  De- 
fendant and  De  Lord  with  Thomas  and  Fennell  was 
closed,  and  the  Balance  due  to  Defendant  and  De  Lord 
was  3,348/.  175.    which   Sum    has    been  proved: — 
Denies  that,  at  the  time  of  the  Sale  of  the  Stocky  he  or 
De  Lord  had  Notice  of  the  Will,  or  the  Trusts  thereof, 
save    as   may  appear  from  the  circumstances  before 
mentioned,  and  in  the  Schedule  annexed ;  and  denies 
that  any  wilful  Fraud  was  practised ;  and  insists,  that 
under  the  circumstances,  he  and  De  Lord  are  not  ac- 
countable for  the  Mbnies  received  by  them : — That  not 
hsLving  received  or  paid  any  other  part  of  the  Testator's 
Estate,  save  as  before  mentioned,  or  in  any  other  man- 
ner intermeddled  therewith,  he  is  unable  to  set  forth 
an  Account  thereof,  or  of  the  Debts  of  the  Testator ; 
and  hath  set  forth  in  a  Schedule  the  Books,  &c.  in  his 
possession  or  power,  or  as  he  knows  and  believes,  of 
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1819.         De  Lord: — ^That  there  never  were  any  Accoants  between 
him  and  De  Lord  with  Thomas  and  Fennell,  save  the 
and  others.      Accounts  before-mentioned ;  and  that  the  last-mentioned 
^^  Account,  and  the  Balance  due  thereon,  did  not  in  any 

RoBARTs  manner  arise,  and  had  no  connection  with,  the  Matters 
and  others,  inquired  of  by  the  Bill^  but  related  solely  to  the  gene- 
ral concerns  between  the  Defendant  and  De  Lord  with 
Thomas  and  Fenmll : — Denies  that  he  or  De  Lard  cmu 
siderably,  or  in  any  degree,  reduced  the  said  Balance 
by  applying  the  Assets  to  the  liquidation  thereof,  or  in 
any  manner,  save  as  before-mentioned : — Denies  that 
he  or  De  Lord,  when,  as  in  the  Bill  alleged,  they  had 
misapplied  the  Assets,  had  full  or  any  Notice  of  the 
Trusts  of  the  Will,  save  that  he  admits  that  he  and 
De  Lord  did,  on  the  gth  October  1816,  receive  fix>m  the 
Proctors  of  Thomas  and  FtmuU  a  Probate  of  the  Will, 
the  contents  of  which  Defendant  is  wholly  unacquainted 
with,  never  having  read,  or  even  seen,  the  same ;  and 
that,  by  the  direction  of  Thomas  and  Fennell,  the  De* 
fendant  and  De  Lord  paid  the  Expenses  of  obtaining 
such  Probate,  and  charged  the  same  to  the  Account  of 
Thomas  and  Fennell;  and  that  the  Probate  was  left  in 
the  possession  of  the  Defendant  and  De  Lord: — Saitb, 
that  Thomas  and  Fennell  gave  Defendant  and  De  Lord 
directions  to  apply  the  Sums  received  by  them,  under 
the  Powers  of  Attorney  and  otherwise,  to  the  liquida* 
tion  of  their  Demands  upon  Thomas  and  FenneU;  and 
that  the  particulars  of  such  Directions,  and  when  thsy 
received  the  same,  appear  from  divers  of  the  Letteii 
mentioned  and  referred  to  in  the  third  Schednle  ^-^ 
Denies  that  he  knew  or  believed,  and  does  not  admit 
that  De  Lord  knew  that  such  Directions  were  fraudu* 
lent  as  against  Plaintiffs  and  the  several  other  Persona 
interested  in  the  Assets  :— Believes  that  De  Lord  ia  at 
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Geneva  in  Switzerland,  or  at  some  other  Place  out  of 
the  Jurisdiction  of  the  Court. 

The  Defendants  Thomas  and  FermeU,  by  their  joint  and 
several  Answer,  admitted  the  Will  of  Keane,  and  his 
death ;  and  that  they  proved  the  Will  in  England  and 
htUmd,  and  possessed  themselves  of  considerable  part 
of  his  personal  Estate  and  Effects ;  and  that  a  Com- 
mission was  issued,  and  Assignees  chosen,  as  stated  in 
the  Bill.  Their  Answer  further  stated,  that  various 
mercantile  dealings  having  subsisted  several  years  be^ 
tween  the  Defendants  and  Roharts  and  De  Lord,  Mer- 
'chants,  they  executed  and  forwarded  to  them  Powers  of 
Attorney,  which  they  were  advised  were  necessary^  to 
enable  Robartt  and  De  Lord,  and  their  Correspondents 
in  Ranee  and  Portugal,  to  call  in  and  collect  the  Assets 
of  Keane ;  but  who  the  particular  Persons  were  who, 
besides  Roharts  and  De  Lord,  were  named  in  said 
Powers  of  Attorney,  or  in  whose  possession  the  same 
tre^  they  cannot  from  recollection  or  belief  set  forth : — 
Believe  that  Robarts  and  De  Lord  did,  by  virtue  of  the 
Powers  of  Attorney,  possess  themselves  of  the  Assets 
of  the  Testator  to  a  considerable  Amount,  and  gave 
Credit  to  Defendants  for  the  same : — Admit,  that  long 
before,  and  at  the  time  of,  the  execution  of  the  said 
Powers  of  Attorney,  there  was  a  Mercantile  Account 
subsisting  between  Robarts  and  De  Lord  and  Defend- 
iats ;  but  whether  Robarts  and  De  Lord  did,  after  the 
execution  of  the  same,  or  at  all,  open  and  keep  aaother 
and  a  separate  Account  with  the  Defendants  as  Exe- 
tators  of  Keane,  they  cannot  from  their  knowledge 
and  belief  set  forth ;  but  that  if  Robarts  and  De  Lord 
opened  and  kept  any  such  separate  Account,  the  same 
wai^  opened  and  kept  by  them  without  the  knowledge 
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of  DefendanU :— Say  it  is  not  true  that  the  Defendants 
in  the  beginning  of  the  year  1816,  became  very  embar 
rassed  in  their  circumstances,  or  were  at  all  insolvent, 
or  under  such  difficulties  as  in  the  Bill  alleged;  bat 
admit,  that  a  Balance  of  7,015/.  185.  or  thereabouts, 
appeared  to  be  due  by  Defendants  to  Robarts  and  De 
Lord,  on  or  about  the  1st  August  1816,  on  foot  of  one- 
third  of  their  quarterly  Accounts;  the  Defendanti 
Robarts  and  De  Lord  having  usually  furnished  the 
Defendants  with  quarterly  Accounts  on  the  foot  of  all 
dealings  and  transactions  depending  between  them;  and 
Defendants  admit  that  they  did,  in  order  to  liquidate 
the  said  Account,  remit  to  Robarts  and  De  Lord  seven 
Bills  of  Exchange,  drawn  by  Defendants  upon,  and 
accepted  by,  Richard  Meade,  in  Bill  named,  for  1,000/. 
each,  payable  at  several  dates ;  the  three  first  of  which 
became  due  in  or  about  the  months  ,o(  January,  Fdh 
ruary,  March,  and  April,  1817,  and  were  not  paid, 
whereby  a  Balance  of  3,348/.  175.  or  thereabout!, 
was  left  due  by  Defendants  to  Robarts  and  De  Lard, 
which  Balance  they  proved  under  the  Commission 
issued  against  the  Defendants  : — That  Robarts  and  De 
Lord  usually  furnished  these  Defendants  with  quarteily 
Accounts  of  all  dealings  and  transactions  subsisting 
between  them  ;  and  that  these  Defendants,  at  as  early  t 
period  as  possible  after  receiving  such  Accounts,  placed 
such  Sums  as  appeared  thereby  to  have  been  received 
by  Robarts  and  De  Lord  for  these  Defendants,  as  sudi 
Executors  as  aforesaid,  to  the  Credit  of  the  Estate  of 
the  said  Testator ;  and  that  in  such  quarterly  Accounts 
the  sum  of  5,468/.  io«.  being  the  Produce  of  the 
Assets  of  the  Testator  in  Portugal,  and  which  Sums 
were  received  by  Robarts  and  De  Lord  from  their  Cor- 
respondents abroad,  were  credited  to  these  Defendants 
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by  Robarts  and  De  Lord  in  their  general  Account;  and 
that  these  Defendants  carried  the  same  to  the  Credit  of 
the  Estate  of  the  Testator  '.--Admit  that  they  executed 
to  Robarts  and  De  Lord  a  Power  of  Attorney,  to  enable 
Ibem  to  sell  out  and  transfer  the  sum  of  1 8,700/. 
3  per  Cent.  Conso1s>  which  stood  in  the  Name  of  the 
Testator  in  the  Books  of  the  Governor  and  Company 
of  the  Bank  of  England ;  and  that  the  Proceeds  of  such 
Stock  were  received  by  Robarts  and  D^  Lord,  and 
placed  to  the  Credit  of  these  Defendants  in  their  general 
Account  Current ;  and  that  the  said  Sum  was  cr^ited 
by  Robarts  and  De  Lord  to  these  Defendants ;  and  that 
these  Defendants  carried  the  same  to  the  Credit  of  the 
Estate  of  the  Testator:^ — Say  they  believe  that  the 
whole  of  the  Sums  of  Money  so  received  by  Robarts 
and  De  Lord  were  by  them  credited  to  these  Defend- 
ants, and  that  these  Defendants  carried  the  same  to 
the  Credit  of  the  Estate  of  the  Testator : — Believe  that 
the  whole  of  the  Sums  so  received  by  Robarts  and  De 
Lord  were  by  them  credited  to  these  Defendants  as 
aforesaid ;  and  that  all  other  Sums  of  Money  received 
by  them  on  account  of  these  Defendants,  as  such  Ex- 
ecutors as  aforesaid,  were  accounted  for  by  them  the 
•aid  Robarts  and  De  Lord : — Admit  that  the  Plaintiffii 
applied  to  these  Defendants  to  come  to  an  Account 
with  them,  in  respect  of  the  Assets  of  the  Testator ; 
and  Defendants  furnished  them  a  just  and  fair  Account 
of  all  such  part  of  the  Assets  of  the  Testator  bb  came 
to  their  hands,  or  to  the  hands  of  any  Person  for  them, 
stilting  how  the  same  had  been  applied  or  disposed  of, 
to  which  Account  they  refer;  and  that  they  cannot 
now  set  forth  a  more  particular  ot  accurate  Account. 
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1819.  The  PlaintiffB  and  the  Defendants  went  intoEvidenoe, 

"  particularly  with  respect  to  Letters  between  JRoAorfi  and 

KsANB  2)e  Lord  and  Thomas  and  Fennell.    It  is  not  material  to 

^'^^'^  state  this  Evidence,  which  was  Toluminons,  as  the  result 

Rob  ARTS  ^^  ^^  ^  ^^  appeared  to  the  Counsel  and  to  the  Coiiit» 

and  others.  ^1  appear  in  the  Arguments,  and  in  the  Judgment. 

Mr.  BeU,   Mr.  Home,  and  Mr.  Blake,  for   the 
Plaintiflb : — 

The  Question  is,  Whether  the  Defendants  RobartiwBA 
De  Lord  did  not  receive  the  Assets  of  the  Testator 
Keane  under  such  circumstances,  that  they  cannot 
retain  tliem?  We  say,  that  there  was  a  Fraud  concerted 
between  Robaris  and  DtLard,  and  Thomas  and  Famdl^ 
for  the  application  of  £eafie's  Assets,  to  discharge  tk 
Debt  due  from  Thomas  and  Fetmell  to  Robaris  and  Ds 
Lord.  The  Testator  died  on  the  8th  September  1815, 
being  assassinated  at  Paris.  The  Balance  due  to  JEte* 
barts  and  De  Lord  at  Keam^B  death  amounted  to  8,oooi. 
it  afterwards  increased  to  25,000/.  Soon  after  the 
Testator's  death,  Robarts  and  De  Lord  contemplate  tbt 
application  of  the  Testator's  funded  Property  in  dis- 
charge of  their  Debt,  due  from  Thomas  and  Fenmell;  and 
a  few  Weeks  after  his  death  they  obtain  authority  to  sd 
out  18,700/.  3  per  Cent.  Consols^  and  also  Monies  is 
the  Rtaeh  and  Poriuguese  Funds ;  and  in  a  Letter  of  die 
igth  December  1815,  about  three  months  after  the  Tm^ 
tator's  death,  they  express  their  disappointment  in 
having  bees  delayed  in  receinng^  Testafor'a  Asseti. 
Throughout  the  Correspondence,  I^omas  and  JRgMii 
treat  the  Assets  of  Keane  as  their  own  {  but  Robarts 
and  De  Lord  knew  that  they,  for  their  own  priyate  pur* 
poses,  were  making  use  of  the  Assets  of  Keane.  The 
Letters  in  October  181$,  show,  that  the  purposes  of  the 
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Will  did  not  require  an  immediate  Sate^-  nor  is  there 
any  Evidence  that  Advances  were  in  fact  made  to  the 
Legatees  :  they  could  not  suppose  that  the  Executors , 
dit  a  period  of  commercial  distress,  would  embarrass 
themselTes  by  payments  to  the  Legatees  before  the 
Assets  were  received.  Robarts,  in  his  Answer,  does 
not  pretend  that  the  Advances  were  for  the  payment  of 
Debts  or  Legacies ;  they  were  aware  of  the  contents  of 
Kmnt?%  Will,  and  of  the  Trust  imposed  on  Thomat  and 
FetmeU  as  his  Executors;  for  the  Will  was  in  their  hands 
to  obtain  Probate,  which  they  procured ;  and  their 
attention  was  particularly  drawn  to  the  Will,  from  the 
difficulties  interposed  to  obtaining  the  Assets  in  France. 
rbe  Correspondence  also  shows  they  knew  the  Trusts 
of  the  Will,  and  that  the  first  Trust  was  to  invest 
25,000  /.  for  the  purposes  of  the  Will,  before  any  other 
of  the  Legacies  were  to  be  paid.  The  Language  used  by 
'Rabarts  and  De  Lord,  before  they  obtained  the  Powers 
of  Attorney,  and  had  received  the  amount  of  Testa- 
tor^s  Stock  in  the  Bank  of  England^  was  very  different 
Grom  what  it  was  afterwards ;  they  then  use  threats 
and  the  instant  they  get  Powers  to  receive  the  last 
remnant  of  the  Testator's  Assets,  they  refuse  to  accept 
any  more  Bills  for  Tkomoi  and  Fennell.  It  does  not 
appear  that  Robarts  and  De  Lord  kept  any  separate 
Account  of  the  Executorship  Transactions,  except  as  to 
Money  in  the  JFVencA  Funds.  In  most  of  the  Cases 
tlieie  was  a  Pledge  of  the  Assets  in  respect  of  Advances, 
but  in  this  Case  there  was  no  such  Pledge.  TheCaseson 
thw  iubject  are  collected  in  lUPLeod  v.  Drummmd(ja). 
The  first  Case  is  Humble  v.  Bitf  (6);  then  fallow  Paga 
f.  Hoskin8(e),  Mead  v.  Lard  Orrery  (ji),  Bormy  v.  liicf- 
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(a)  17  Ves.  173. 
(i)  3  Vem.  440. 
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^819.         gard{e).    In  that  Case  Sir  Thtmas  SewelFa  Decree  was 
^  reversed  by  the  Lord  Chancellor,  on  the  ground  of  length 

and  others,      ^^  ^™®  *  ^^^*  ^"^  ^^^  ^^^  circumstance,  the  Lord  CAoa- 

V.  c«/for  said  he  should  have  decreed  as  Sir  Thomas  Sewett 

Rob  ARTS       bad  done.  Afterwards  came  ilm^etcy  v.  Wrigley(J).  The 

and  others.      Opinion  expressed  by  Lord  Mansfield  in  Walejf  v.  Booth, 

mentioned  in  Note  to  Farr  r.  Newman  (g),  was  con- 
sidered by  Lord  Eldoti  in  M^Leod  y.   Drummtmd(h), 
The  leading  Cases  on  which  the  Law  now  stands,  an 
Scott  V.  Tyler (i).  Hill  y.  Simpson(k),  and  M'Leodf. 
Driimmond.    From  these  Cases  the  conclusion  is^  that 
Rdbarts  and  De  Lord,  being  aware  of  the  Trusts  of  the 
Will,  and  remitting  this  Money  to  Thomas  and  FennA 
who  they  knew  were  in  embarrassed  circumstances,  and 
were  applying  the  same,  not  for  the  purposes  of  the 
Will,  but  for  their  own  commercial  purposes,  they, 
Robarts  and  De  Lord,  muBt  be  held  responsible  for  their 
Collusion  with  these  Executors  in  the  misapplication  of 
the  Assets.  •  * 

Mr.  Hart,  Mr.  Wetherell,  and  Mr.  Raithby,  for  the 
Defendants : — 

There  is  no  ground  whatever  for  the  imputation  of 
Fraud  by  Robarts  and  De  Lord,  contained  in  the  Billi 
and  insisted  on  by  the  Counsel  of  the  Plaintiffs.  They 
acted  merely  as  Agents  to  the  Executors,  whose  con- 
duct they  had  no  authority  to  superintend  or  controol* 
The  Evidence  fastens  no  Fraud  on  them  in  respect  to 
the  Testator's  Assets.  The  Testator's  Relations  lived 
in  Ireland,  and  were  anxious  to  receive  their  Legacies. 
It  was  the  intention  of  the  Testator  that  his  Assets 

(e)  1  Cox,  145;  and  men-         (A)  17  Yes.  172. 
tioned  4  Bro.  C.  C*  138.  (1)  a  Dick.  71a. 

(f)  4  Bro.  C.  C..i«5.  (k)  7  Ves.  15a. 

(g)  4  Term.  Rep.  625. 
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should  be  laid  out  in  Real  Securities  in  Ireland ;  and  it 

wfUB  an  object  to  obtain  the  Assets  as  soon  as  possible, 

to  invest  in  the  Irish  Funds,  until  Real  Securities  could  .  ^^' 

and  others, 
be  found.     Thomas  and  Fenntll  had .  undoubtedly  large 

mercantile  concerns  with  Robarts  and  De  Lord,  and  Robarts 
having  a  high  opinion  of  their  integrity,  they  employed  and  others, 
them  to  receive  the  Testator's  Assets.  It  is  clear,  from 
the  Letters,  that  Thomas  and  FennelFs  object  appeared  to 
be  to  draw,  through  the  Agency  of  Robarts  and  De  Lord, 
the  Money  into  their  hands  at  Limerick.  They  regret, 
in  one  Letter,  that  they  put  Robaris  and  De  Lord  to  so 
much  trouble,  but  they  would  hardly  think  it  a  trouble 
if  the  deaUng  with  the  Assets  was  for  their  advantage. 
All  the  dealing  with  Robarts  and  De  Lord  was  merely 
for  a  remittance  of  the  Assets;  and,  of  course,  the 
Drafts  of  Thomas  and  Femiell  would  increase,  when 
Robarts  and  De  Lord  were  invested  with  the  character 
of.  Agents,  to  receive  the  Testator's  Assets.  The  Debt 
of  Thomas  and  Femtell  at  Keam^s  death  was  about 
8^000  /. ;  subsequent  Advances  increased  the  Balance  to 
95^000  /.  but  those  subsequent  Advances  were  made  in  ^ 

the  prospect  of  receiving  Assets  of  the  Testator  suf- 
ficient to  replace  such  Advances.  The  Executors  might 
be  in  want  of  such  Advances  for  the  purposes  of  the 
Will.  There  is  no  Evidence  that  Robarts  tuid  De  Lord 
knew  that  JTiomas  and  Fenne/Zwere  in  embarra^sed.cir- 
cnmstances;  it  is  denied  in  the  Answer;  nor  was  it  known 
that  they  were  misapplying  the  Money ;  nor  were  Robarts  « 
and  De  Lord  bound  to  see  to  the  application.  The  Exe- 
cutors represent^  in  a  Letter  dated  30th  December  1815, 
whether  truly  or  falsely  does  not  appear,  that  they  had 
made  heavy  Advances  to  the  Legatees.  When,  the 
Accounts  were  closed,  Thomas  Bnd  Fennell  were  in- 
debted  to  Robarts  and  De  Lard  in  something  more  than 
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1819.  wbat  they  owed  nt  the  death  of  Keane,  so  that  nopait 

"  ^f  the  Assets  was  appUed  in  payment  of  that  Debt. 

^"         Tlie  doctrine  of  Lord  EUbm  in  M'Leod  r.  Drmmmmi 
and  othert^ 

e«tabl»bet  the  Uw  on  this  lobject;  but  the  doctrine 

RoBAETs       '^^  ^^^  Case  does  not  a£foet  ItoAoiif  and  DeLon^  actm|[ 

and  oAers.      as  they  did,  only  as  Agents,  for  the  receipt  and  tnms- 

mission  of  these  Assets,  and  there  being  no  ETideoet 

fixing  them  with  a  knowledge  of  any  intended  mb- 

application,  at  the  time  they  were  transmitted. 

Mr.  Bell,  in  reply  : — 

The  Question  in  this  Case  is,  whether  the  Defendants 
Moberts  and  De  Lord  were  dealing  band  fide  for  the  piff- 
pose  of  remitting  the  Assets  to  the  Executors,  or  wlie- 
ther  they  were  nsing  the  Assets  as  a  Pledge  in  respect  of 
preyious  Adyances  ?  It  is  not  pretended  that  the  Ta- 
tatorowed  any  Debts ;  and  as  to  the  Paymentof  the  Legs- 
cies^  they  would  not  bare  incurred  any  responsibili^if 
they  had  waited  the  usual  time  allowed  by  Law  for  their 
Payment.  The  Will  directs  the  Executors  to  inrot 
the  Assets  in  Real  or  Ooremment  Securities.  It  wm 
not  necessary  to  sell  out  the  Stock  in  the  EngSih  Vnak 
for  that  purpose,  it  being  already  invested  in  Qofsn- 
ment  Security,  though  it  might  be  proper  as  to  so  modi 
of  the  Assets  as  consisted  of  Money  in  the  RtmA  or 
Portugal  Funds.  At  the  death  of  Keane,  ThomoM  snd 
Fenmll  were  indebted  to  Robarts  and  De  Lord  in  neuif 
•  8,000  /.  which  was  more  than  their  usual  Balance ;  aftsr 
his  death  they  were  in  advance  35,000  /.  Could  these  Ad- 
vances have  been  solicited  or  made  merely  for  the  conve- 
nience of  the  Legatees,  at  a  period  of  great  commercU 
distress  ?  Robarh  and  De  Lord  making  such  Advances 
open  Acceptances,  vrfaich,  as  Robaris  says  in  one  of 
bis  Letters,  wm  ^  covering  themselves  with  disgrace."^ 
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They  knew  that  these  Advances  were  for  the  purpose 
of  assisting  I%omas  and  Faifie//in  their  commercial  dis- 
tyeesco,  which  afterwards  ended  in  Bankroptcy,  and  that 
such  application  of  the  Assets  was  intended  by  them. 
In  no  part  of  the  Correspondence  is  there  an  intimation 
that  the  Money  remitted  was  to  be  applied  to  the  Le- 
gatees. In  Scott  V.  TyliTf  the  Executors  pledgred  the 
Assets  for  present  and  future  Advances;  but  Lord  Tkur^ 
low  would  not  allow  the  Bankers  to  make  a  claim  on 
the  Assets ;  he  thought  it  was  not  a  fair  mode  of  deal- 
ing with  the  Testator's  Assets.  Could  Robarts  and  De 
Lord  think  it  fit  that  the  Money  should  be  sold  out  of 
the  EngUsh  Funds,  where  it  was  secure^  and  place  it  iu 
the  hands  of  Merchants  in  Limerick,  at  a  time  of  great 
commercial  distress  ?  All  the  circumstances  show,  that 
they  made  Advances  to  assist.  7%ofmif  and  Fennell  in 
their  commercial  distress,  without  any  regard  to  the 
Legatees  under  the  Will,  and  appropriated  the  Testator's 
Assets  to  repay  themselves  such  Advances,  which,  ac- 
cording to  the  Decisions,  is  a  Fraud,  in  respect  of  which 
this  Court  will  relieve. 

The  Yicb-Chakcbllor: —  . 

In  this  Case  the  Bill  was  filed  by  the  Plaintifis,  on  39th  June, 
behalf  of  themselves  and  all  other  the  Legatees  and 
Creditors  of  Pa/ficft  JiTeaiiedeceased,  against  JoAn  Hfodlr 
Tkomoi,  and  Edmund  Fennell,  the  Executors  of  Patrick 
Keane,  and  against  their  Assiguees,  they  having  become  « 
Bankrupts,  and  against  WiUiam  T.  Robart$  and  John  De 
Lord  I  and  the  Bill  prays,  as  against  the  Executors 
and  their  Assignees,  the  Accounts  of  the  Testator's 
Estate,  and  the  delivery  in  Specie  of  the  remaining 
Assets,  and  Proof  under  the  Commisrion  for  the  Debt 
due  to  the  Testator's  Estate  fimn  the  Bxecntors:  and 
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as  against  Robarts  and  De  Lord,  the  Bill  prays  that 

they  might  replace  all  Sums  of  Stocky  part  of  the  Tes* 

and  ^^m,      tutor's  Estate  in  the  Government  Secnrities  of  Oreai 

^^  Britain,  improperly  sold  out  by  them,  and  might  ae- . 

R0BART3        count  for  the  Dividends  which  woold  have  been  pro- 

and  others.      duced  if  no  such  Sale  had  been  made,  and  might  account 

for  the  Assets  otherwise  received  by  them. 

The  Case  made  by  the  Bill  is,  that  Patrick  Keam 
died  on  the  8  th  of  September  1815^  being  assassinated  in 
Paris,  having  made  his  Will  and  appointed  Thomas  and 
Feimell  his  Executors ;  that  they  were  Merchants  and 
Copartners  residing  at  Limerick,  and  before  and  at  the 
time,  of  the  death  of  the  Testator  kept  an  Account  with 
Robarts  and  De  Lord,  as  their  Agents  and  Correspond- > 
ents  in  England;  and  that  upon  the  death  of  the  Tes- 
tator, TAoiTuif  and  FenneU  opened  another  and  separate . 
Account  with  Robarts  and  De  Lord  as  Executors  of 
Keane ;  and  that  in  the  beginning  of  the  year  1816, 
Thomas  and  FenneU  becoming  embarrassed  in  their  cir- 
cumstances, and  greatly  indebted  to  Robarts  and  De 
Lord  on  their  private  Account,  the  latter  determined  to 
apply  the  whole  of  the  Testator's  Assets,  which  they 
had  received,  or  should  receive  by  virtue  of  Powers  of 
Attorney  given  to  them  by  Thomas  and  FenneU,  in  satis-  > 
faction  of  their  private  Debt;  and  they  did  accordingly, 
in  the  beginning  of  1816,  sell  out  the  Stock  of  the  Tes- . 
tator  in  the  Government  Securities  of  Great  Britain, 
and  instead  of  carrying  the  Produce  to  the  Executorship 
Account,  they  in  fact  carried  it  to  their  private  Account, . 
and  they  then  alsa  closed  the  Executorship  Account,  . 
and  carried  a  considerable  Balance  to  the  Credit  of  .their  . 
private  Account:  and  that. at  the  time  of  these  trans-  . 
actions,  Robarts  and  De  Lord  had  full  Notice  of  the 
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Testator's  Will,  and  especially  knew  that  the  first  par- 
pote  of  his  Will  was  to  invest  a  Sum  of  25,666  /.  in  Trust, 
inihe  purchase  of  Parliamentary  Stock  or  Public  Funds, 
or  on  Real  or  Government  Securities;  and  the  Bill 
inftist,  that  Roberts  and  De  Lord  ought  to  be  held 
accountable  to  the  Plaintiffs,  and  all  other  Persons  in- 
terested under  the  Will,  for  every  part  of  the  Assets  so 
applied  by  them  in  liquidation  of  their  private  Debt. 

If  the  Case  so  made  by  the  Bill  had  been  established 
in  Proof,  the  Claim  by  the  Plaintiffs  against  Robarts  and 
Oe  Z/ord  would  have  been  irresistible ;  Messrs.  Robarts 
and  De  Lord  would  have  been  plainly  Parties  to  a  gross 
Breach  of  Trust  by  the  Executors. 

'  1%  appears  from  the  Correspondence,  which  is  the 
j^feaeipal  Evidence  in  the  Cause,  that  within  a  few 
WioAb  after  the  death  of  Mr.  Keane,  the  Executors 
grieve  the  neoessairy  instructions  and  authorities  to 
tMmrts  and  De  Ijbrd  to  sell  oat  a  Sum  of  18,700/. 
fhiee  per  Cent  Stock  in  the  British  Funds,  standing 
k  Ike  Name  of  the  Testator,  and  also  a  considerable 
teas,  which  was  his  Property,  in  the  French  Funds,  and 
to  |dace  the  same  to  their  Credit  in  their  general  Ac- 
OMnt ;  and  in  like  manner  to  call  in  and  place  to  their 
GMtit  some  outstanding  Property  of  the  Testator  in 
fmiugal. 

It  appears  further,  that  Thomas  and  FenneU,  and 
Robarts  and  De  Lord,  were  in  the  habit  of  stating  their 
Accounts  Quarterly ;  and  that  on  the  1st  October  1815, 
being  the  Quarterly  Account  immediately  after  the 
death  of  Keane,  the  Balance  due  to  Robarts  and  De 
Lord  was  7,990/.  I2s.  and  that  this  Sum  had  been 
about  the  average  Balance  of  their  Account, 

Vol.  IV.  A  a 
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It  appears  further,  that  Thomas  and  Fennell,  pre* 
suming  upon  the  Sums  which  they  expected  would  be 
received  by  Roberts  and  De  Lord  under  the  authorities 
given  to  them^  drew  Bills  upon  them  to  a  large  amount; 
and  that  unexpected  difficulties  arising  in  the  receipt  of 
the  Testator's  Assets,  Messrs.  Roberts  and  De  Lord  had 
in  fact  possessed  no  part  of  those  Assets  on  the  next 
Quarterly  Statement  of  Accounts,  being  the  ist  January 
1816,  so  that  there  was  then  due  to  them  a  Balance  of 


It  appears  further,  that  between  the  1st  January  18161 
and  the  next  Quarterly  Statement  of  Accounts  on  the 
1st  April  1816,  Roberts  and  De  Lord  had  received  from 
the  Produce  of  the  English  Funds,  and  from  the  Testa- 
tor's Property  in  Portugal^  12,347/.  41.  11  d.;  but  that 
on  that  1st  April  1816,  there  remained  due  to  than  a 
Balance  of  15,182  /.  45.  Before  the  next  Quarterly  Set- 
tlement on  the  1st  July,  namely  on  the  20th  April 
Messrs.  Roberts  and  De  Lord  received  the  Sum  of 
5468  /.,  being  the  Produce  of  the  French  Funds ;  and  it 
will  be  found  by  the  Account  that,  on  that  day,  after 
the  application  of  the  5468/.  the  Balance  due  to  them 
was  8,050/.  85.  5{/.  being  a  few  Pounds  more  than  the 
Balance  due  to  them  at  the  commencement  of  the 
dealing  with  the  Testator's  Assets.  After  the  soth 
April,  they  possessed  no  further  part  of  the  Testatoi^s 
Assets. 


This  transaction,  therefore,  upon  the  fiace  of  it  hai 
simply  the  character  of  Monies  received  by  Roberts  and 
De  Lord  on  the  Account  of  Thomas  and  Fennell,  and 
remitted  to  them  in  Ireland  by  the  payment  of  Bift 
drawn  from  thence.    The  Assets  of  the  Testator  were 
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not  applied  in  payment  of  a  private  Debt  due  to  Robarts 
and  JDe  Lord;  that  pQvate  Debt  was  not  diminished 
by  those  Assets,  but  a  little  increased  during  the  trans- 
action. 

It  is  said,  however,  that  Robarts  and  De  Lord  knew 
that  Thomas  and  Fennell  drew  the  Bills  upon  them,  by 
which  they  received  the  Testator's  Assets,  not  for  the 
purposes  of  the  Testator's  WiU,  but  in  payment  of  their 
private  Engagements,  and  that  they  were  therefore 
Parties  to  the  Breach  of  Trust  of  the  Executors.  I 
think  there  is  no  Evidence  to  that  effect 

In  their  Letter  of  the  goth  December  1815,  Thomas 
and  Fennell  expressly  state,  that  presuming  no  difficul- 
ties would  occur  to  delay  the  receipt  of  those  Monies, 
they  had  drawn  largely  for  the  purpose  of  making  heavy 
Advances  to  the  Legatees. 

It  is  true,  that  in  a  Letter  of  the  loth  February  1816, 
Messrs.  Robarts  and  De  Lord  complain  of  Thomas  and 
Ftnnell  paying  former  Bills  by  new  Acceptances ;  but 
tliis  might  be  a  necessary  consequence  of  the  heavy 
Balance  due  from  them  to  Robarts  4  Co.  and  not  then 
provided  for  by  the  receipt  of  the  Testator's  Assets.  In 
their  Letters  of  the  3d  and  1 2th  February,  Thomas  and 
fennell  apologize  for  the  Balance  due  from  them,  by 
speaking  of  the  heavy  Advances  they  had  made  to  Mer- 
chants, but  this  affords  no  conclusion  that  they  had 
advanced  the  Testator's  Assets  to  Merchants ;  the  Ad- 
vances to  Merchants  might  well  account  for  their  not 
being  able  to  relieve  Robarts  and  De  Lord  out  of  their 
private  Funds,  for  the  heavy  Balance  due  to  them  on 
GifCCOunt  of  Bills  drawn  upon  the  Testator's  Assets. 
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I  am  not^  therefore,  authorized  to  say  that  RobarU  and 
De  Lordknew  that  the  Bills  drawn  by  Thomas  and  Foh 
mil,  upon  the  Credit  of  the  Testator's  Assets,  were  not 
applied  by  them  to  the  purposes  of  their  Trusts. 

If  Roberts  and  De  Lord  had  reason  to  believe  that 
ITiomas  and  Fennell  were  so  misapplying  the  Assets,  it 
would  be  difficult  to  find  a  ground  which  would  make 
them  responsible  for  paying  to  their  Principals  the 
Monies  which  had  been  placed  in  their  hands  fi»r  the 
purpose  of  being  remitted  to  them :  that  would  be  to 
make  every  Trustee  accountable  for  his  conduct  in  the 
Trust  to  every  Agent  whom  he  happened  to  employ,  and 
would  carry  the  principle  of  Constructive  Trust  to  an 
inconvenient,  and,  indeed,  to  an  impracticable  length. 

It  is  said  further,  that  Robarts  and  De  Lord  had 
Notice  of  the  Will  of  the  Testator,  and  knew  that  the 
first  Trust  of  that  Will  was  the  investment  of  a  Sum  of 
25,666  L  in  Parliamentary  Funds,  or  in  Real  or  Govern- 
ment Securities ;  and  that  Robarts  and  De  Lord  there* 
fore  knew  that  the  Sale  of  the  Three  per  cent.  Stock, 
and  remitting  the  Produce  to  Ireland,  was  a  Breach  of 
Trust  to  which  they  made  themselves  Parties. 

Every  Person  who  deals  with  an  Executor,  knowing 
his  character  of  Executor,  has,  necessarily,  implied,  if 
he  has  not  express.  Notice  of  the  Will :  but  all  Dispo* 
sitions  made  by  a  Will  of  Personal  Property,  are  by 
Law  subject  to  a  prior  Charge  for  the  Payment  of  Debts; 
and  as  a  Purchaser  of  R^  Estate  devised  in  aid  for 
the  Payment  of  Debts,  is  not  bound  to  inquire  into  the 
fact,  whether  the  Sale  is  made  necessary  by  the  exist- 
ence of  Debts,  because  he  has  no  adequate  means  to 
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proeecttte  such  an  inquiry;  80  he  who  deak  for  Per- 
sonal Assets,  is  for  the  same  reason  absolved  from  all 
inquiry  with  respect  to  Debts;  he  has  a  right  to  assume 
that  the  Executor  sells  in  the  necessary  course  of  his 
Administration;  and  it  is  upon  this  principle  altogether 
indifferent  what  Dispositions  may  be  made  in  the  Will 
with  respect   to   the  Personal  Property  for  which  he 
deals ;  for  whether  it  be  specifically  given,  or  be  a  part 
of  the  Residuary  Estate,  it  is  equally  charged  by  Law 
with  the  Payment  of  Debts ;  if  it  were  otherwise,  the 
Powers  of  an  Executor  would  be  wholly  inadequate  to 
the  Administration  of  the  Testator's  Estate.    In  this 
particular  Case,  however,  the  remittance  of  the  Assets 
to  Iceland  was  not  necessarily  a  Breach  of  Trust  in  the 
Executors.    According  to  the  declared  purposes  of  the 
WiU,  the  Executors  would  have  been  authorized  by  the 
Will  to  invest  the  25,666  /•  either  in  the  Irish  Funds# 
or  on  Real  Security  in  Ireland. 
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With  a  view  to  this  Cause,  I  have  carefully  examined 
every  Authority  upon  this  subject,  and  I  think  the  result 
may  be  thus  stated : — Every  Person  who  acquires  Per-«> 
flonal  Assets  by  a  Breach  of  Trust,  or  Devastavit  in  the 
Executor,  is  responsible  to  those  who  are  entitled  under 
the  WiU,  if  he  is. a  Party  to  the  Breach  of  Trust  Qer 
nerally  speaking,  he  does  not  become  a  Party  to  the 
Breach  of  Trust,  by  buying  or  receiving  as  a  Pledge  for 
Money  advanced  to  the  Executor  at  the  time  aay  part 
of  the  Personal  Assets,  whether  specifically  given  by 
the  Will  or  otherwise,  because  this  Sale  or  Pledge  is 
held  to  be  primA  facie  consistent  with  the  duty  of  an 
Executor.  Generally  speaking,  he  does  becopie  a 
Party  to  the  Breach  of  Trust,  by  buying  or  receiving  in 
Pledge  any  part  of  the  Personal  Assets,  not  for  Money 
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18  to.  advanced  at  the  time^  but  in  satisfaction  of  his  private 

^ ^      Debt,  because  this  Sale  or  Pledge  is  primd  fade  incon- 

Keane         sistent  with  the  duty  of  an  Executor.     I  preface  both 

ana  otners,      these  Propositions  with  the  term  "  generally  speaking,'' 

P      '  because  they  both  seem  to  admit  of  Exceptions.    Thus, 

and  others.     ^  ^^^  ^^  Pledge  for  the  private  Debt  of  the  Executor 

has  been  supported  under  special  circumstances  in  Lord 
Hardwicke*s  two  Cases  of  Nugent  v.  Giffinrd  (m),  and 
Mead  v.  Orrery  (n),  though  not  entirely  to  the  satis&o- 
tion  of  every  succeeding  Judge;  and  Lord  Eldan  seems 
to  consider  the  Case  of  M*Leod  v.  Drunmumd  {p)  as  an 
Exception  to  the  first  Proposition.  It  was  upon  the 
principles  of  these  Propositions  that  Sir  W.  Grant  pro- 
ceeded in  the  Case  of  M'Leod  v.  Drummond;  he  there 
supported  the  Pledge  of  the  Testator's  Bonds,  because 
they  were  deposited  in  respect  of  Advances  made  at 
the  time.  In  the  same  Case  of  M'Leod  v.  Drumnumd^ 
Lord  Eldon,  on  an  Appeal,  admitted,  these  principkB; 
but  as  I  have  already  observed,  he  seemed  to  consider 
the  circumstances  of  that  Case  as  forming  an  Exception 
to  tiie  general^  Rule.  The  Advances,  though  made  at 
the  time,  were  made  to  two  Executors,  who  were  Part- 
ners as  Army  Agents,  and  were  made  to  them  in  the 
course  of  their  Business  of  Army  Agents,  and  neces- 
sarily, therefore,  for  their  private  purposes;  and  he 
incUned  to  think  that  the  Bankers  were  for  that  reason 
as  much  Parties  to  the  Breach  of  Trust,  as  if  ^they  had 
applied  the  Money  to  pay  the  private  Debt  of  the  Exe- 
cutors. I  cannot  but  lean  strongly  to  Lord  Eldon*s  view 
of  that  Case : — If  a  Party,  dealing  with  an  Execut^nr 

(m)  1    Atk.  463-4 ;  S.  C.         (0)  14  Ves.  358 ;  and  8.  C. 
2  Ves.  369.  on  Appeal,  17  Ves.  172. 

(n)  3  Atk.  337t 
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for  the  Personal  Assets,  pays  his  Money  to  the  Exe-  1819. 

cutor,  so  that  it  may  be  applied  to  the  purposes  of  the     '        "*        ' 
Will,  he  is  not  responsible  for  the  Executor's  misappli-         Keake 
cation  of  it ;  but  if,  in  dealing  with  the  Executor,  he  others, 

does  in  truth  pay  his  Money  for  the  private  purposes  of       ^ 
the  Executor,  he  is  equally  a  Party  to  the  Breach  of      ^jj  others. 
Trust,  whether  he   applies   his  Money  to  the  private 
Debt  of  the  Executor  or  to  the  private  Trade  of  the 
Executor. 

The  present  Case  is  not  one  of  Purchase  or  Pledge 
from  the  Executors :  it  is  the  Case  of  Agents  of  the 
Executors  receiving  Monies  by  the  authority  of  the 
Executors,  and  remitting  it  to  them  in  the  course  of 
their  duty  as  Agents,  and  in  the  proper  forms  of  Busi- 
nessy  leaving  the  application  of  it  to  the  purposes  of  the 
Will  wholly  in  the  power  of  the  Executors. 

I  cannot^  therefore,  hold  Messrs.  Roberts  and  De 
Lord  responsible  to  the  Plaintiflb^  and  the  Bill  must  be 
dismissed  against  them;  and  there  being  no  ground  for 
imputation  upon  them,  I  must  dismiss  the  BiU  against 
them  with  Costs*  The  Decree  is  of  course  against  the 
Executors  and  their  Assignees. 
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VICE-CHANCELLOR. 


CRAWFORD  and  others  v.  TROTTER  and  others.        .     ^^^9- 


T  nth  February. 

JLEGACIES  were  bequeathed  in  these  words:  "To      j-       •    /   r 

my  Brother  Charles  Crawford,  and  to  the  Heir  of  his  «  andto  the  Heir 
^^Yf  I  give  and  bequeath  1,000  /.  Three  per  cent.  Re-  of  his  Body ;"  to 
duced  Annuities: — ^To  my  Niece  Helen  Mayne,  to  be  M,  ^^tobesecured 
secured  to  her  and  the  Heirs  of  her  Body,  I  give  and  to  her  and  the 
bequeath  500/.  Three  per  cent.  Reduced  Annuities:—  ^^^^^^^^ 
To  Mrs,  Margaret  Fletcher,  and  to  her  Issue,  I  give  and  .    C^lj       " 
bequeath  the  like  Sum  of  1,000/.  Three  per  cent.  Re-  g^solute  Lesa- 
duced  Annuities: — ^To  Lady  Scott,  and  to  her  Heirs,  cies:  butonaLe' 
(say  Children,)  I  give  and  bequeath  the  like  Sum  of  gacytoS.^^andto 
1,000/.   Three  per  cent.  Reduced  Annuities."     Lady  *^  Hetrs^    (say 
Scott  had  Children  living.  Children,)  U  tvas 

heldi  that  S.  'was 

The  Vice-Chancellor  was  of  Opinion,  that  these  were   ^y 
all  absolute  Legacies,  except  that  to  Lady  Scott ;  as  to 
Vol.  IV.  B  b 
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which,  his  Opinion  was,  that  she  was  entitled  for  hfe, 
with  Remainder  to  her  Children.  The  word  ''Heirs," 
which  was  used  as  synonymous  with  "  Children,"  un- 
porting,  that  they  were  to  take  after  her  death. 

Mr.  Farrer,  for  the  Plaintiffs : — 

Mr.  E.  V.  Sidebottom,  for  the  Defendants. 


28th  Fehruary. 
idth  March. 


NOVAES  and  another  v.  DORRIEN. 


the  Defendant f 
andJUes  a  BiU 
in  the  Court  of 
Chancery  for  a 
Commission  to 
examine  Wit' 


Plaintiff  brings  ryy 
an  Action  against    1  HE  Plaintiffs,  in  Easter  Term  181 6,  conmiencea  an 

Action  against  the  Defendant,  an  Underwriter,  to  re- 
cover 200  /.  upon  a  Policy  of  Assurance;  and,  on  the 
gth  November  1816,  instituted  this  Suit,  praying  a  Dis- 
covery, and  a  Commission  abroad  for  the  Examination 
of  Witnesses  residing  at  Lisbon,  The  Defendant  put 
nesses  abroad. in  his  Answer  on  the  29th  January  1817,  imputing  Fraud 

The  Defendant     to  the  Plaintiff. 
at  Laxojiles  a 

^^^^T         The  Defendant  also,  in  February  1817,  filed  a  Bill  in 
^e^in^fFat     ^^  Court  of  Exchequer,  ascribing  Fraud  to  the  Plaintiff, 
Lav)^  for  a  Dis-  ^^^  P^^X^^g  ^  Discovery,  and  an  Injunction,  in  the 
covery ;  and  ob-  niean  time,  against  the  Proceedings  at  Law. 
tains  an  Injunc- 

tionyforxoant  of  an  Answer,  to  stay  Proceedings  at  Laxio — The  Plaintiff' at 
Law  afterwards  moves  in  Chancery  for  a  Commission  abroad  to  examine 
Witnesses.  Held,  that  the  Application  toas  restrained  by  the  Injunction  in 
the  Exchequer  J  it  being  in  substance  a  Proceeding  at  Law. 
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On  the  10th  June  1817^  the  usual  Injunction  was 
obtained  for  want  of  an  Answer. 

On  this  day,  a  Motion  was  made  by  Mr.  Wingfield, 
on  behalf  of  the  Plaintiff  in  the  Suit  in  Chancery,  for 
a  Commission  to  Lisbon,  for  the  Examination  of  Wit- 
nesses, supported  by  the  usual  Affidavit. 

Mr.  Fonblanque,  and  Mr.  Raithby,  opposed  the  Mo- 
tion, on  the  ground,  that  an  Injunction  against  Pro- 
ceedings at  Law  had  been  obtained  in  the  Court  of 
Exchequer;  and  that  this  Application  must  be  con- 
sidered, in  substance,  as  a  Proceeding  at  Law,  and  pro- 
hibited by  the  Injunction  in  the  Exchequer ;  and  that 
it  was  of  importance  the  Bill  in  the  Exchequer  should 
be  answered  before  the  Commission  issued,  that  the 
Defendant  at  Law  might  be  the  better  enabled  to  cross- 
examine  the  Witnesses  that  should  be  produced  under 
the  Commission 

On  this  day,  the  Vice-ChanceUor,  after  taking  time  to 
consider  the  Practice,  observed,  that  a  Proceeding  merely 
in  Equity  could  not  be  restrained  by  an  Injunction 
against  Proceedings  at  Law ;  but  that  the  Commission 
moved  for  in  this  Cause  must  be  considered  as  a  Step  in 
the  Proceedings  at  Law,  and  as  such  was  restrained  by 
the  Injunction  in  the  Court  of  Exchequer.  Aad  added, 
he  did  not  think  it  necessary  that  any  application  should 
on  this  occasion  be  made  by  the  Defendant  to  the 
Court  of  Exchequer,  as  this  Court  will,  on  this  Motion, 
take  notice  of  the  Proceedings  which  have  been  had 
in  the  Exchequer. 


1819. 
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13th  March. 
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1819. 

' ^ '  FREME  and  others,  v.  WRIGHT. 

16th  March. 

Assignees  put'  ThIS  was  a  Bill  by  Vendors,  against  the  Vendee, 
t'^w^  !bf "^  ^^^  ^  specific  Performance.  The  Plaintiffs  were  As- 
Trderext  to  signees  of  One  Howard,  a  Bankrupt ;  and  in  the  year 

Estate  **as  he      ^^^^  ^^^Y  P^^  ^  ^^  ^^®  ^Y  Auction  an  Estate  of  the 
latdi^  KM  the      Bankrupt.    The  Purchaser  objected  to  the  Title ;  and 
same^anAbstract  it  appearing  defective,  he  was  released  from  his  Po^ 
ofwhiehfM^be  chase. 
seen  attheOffice 

Co  •*'  held  Aat       ^"  1817,  the  Plaintiffs  again  put  up  the  Estate  for 
Vendee  coMnat  ^^® '  ^^^  ^^  Particulars  of  Sale,  amongst  others,  cod- 
insist  upon  any    tained  the  following  Condition : — 
ifAer  TiOe  ikon 

suchastheBank'      "4.  The   Purchaser  shall  have  an  Assignment  rf 
nqd  had.  a  jyjy^  Hotoard's  Interest  to  one  Moiety  of  the  Estate, 

"  under  such  Title  as  he  lately  held  the  same ;  an  Ab- 
*'  stract  of  which  may  be  seen  at  the  office  of  Messrs. 
^  Tomlinsons  &  Co.  CopthalUourt ;  but  the  Title- 
"  Deeds  and  Leases  are  to  remain  in  the  Possession  of 
'*  the  Proprietor  of  the  other  Half-^hare." 

The  Auctioneer,  on  putting  up  the  Estate,  explained 
to  the  Bidders  that  it  was  a  Re-sale,  on  account  of  t 
Defect  in  the  Title ;  and  that  the  Assignees  having  re- 
scinded the  Con  tract,  again  came  before  the  Public  with 
such  Title  as  they  had ;  and  that  the  Purchaser  was 
not  to  expect  a  good  Title,  but  to  take  it  as  it  was. 

The  Estate  was  purchased  at  the  Auction  by  the 
Defendant,  for  550/.;   who  refused  to  complete  the 
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Purchase  for  want  of  a  good  Title,  and  brought^  an 
Action  for  his  Deposit  and  Expenses, but  was  restrained 
from  proceeding  in  such  Action  by  an  Injunction  in 
this  Suit,  22d  November  1819,  until  the  Hearing  of  the 
Cause,  upon  the  Plaintiff's  paying  the  amount  of  the 
Deposit  into  Court. 


1819. 

Freme 
and  others, 

V. 

Wright. 


Mr.  Bell,  and  Mr.  James  Stephen^  for  the  Plain- 
tiffs ^— 

Mr.  Home,  and  Mr.  Roupell,  for  the  Defendants. 


The  Vicb-Chancbllor: — 

Every  Person  who  proposes  an  Estate  for  Sale  with- 
out, qualification,  asserts  in  fact,  that  it  is  his  to  sell^ 
and  consequently  that  he  has  a  good  Title ;  but  a  Ven- 
dor, if  he  thinks  fit,  may  stipulate  for  the  sale  of  an 
Estate  with  such  Title  only  as  he  happens  to  have ;  and 
the  question  is,  Whether  these  Particulars  of  Sale  import 
that  the  Vendors  asserted  a  good  Title  to  the  Estate, 
or  meant  only  to  sell  such  Title  as  the  Bankrupt  had  1 

The  fourth  Condition  of  Sale  clearly  shows  that  they 
only  meant  to  sell  such  Title  as  the  Bankrupt  had ;  - 
and  states,  that  the  Abstract  of  the  Title  was  to  be  seen, 
80  as  to  enable  any  person  who  wished  to  bid,  to  inform 
himself  of  the  Title  he  would  acquire. 

It  is  said,  the  Conditions  of  Sade  were  not  circulated 
before  the  Sale,  and  that  the  fourth  Condition  was  only 
generally  made  known  by  the  Auctioneer  at  the  Sale, 
so  that  no  opportunity  was  afforded  to  Bidders  to  in- 
spect the  Abstract.    That  is  not  very  probable^.    But^ 
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if  the  Defendant  desires  it,  he  may  hare  an  inquiry  at 
to  that  fact. 

No  inquiry  was  pressed  for;  and  therefore  a  Decree 
was  made  for  a  specific  Performance,  with  a  Reference 
to  the  Master  to  inquire  and  state  under  what  Title 
Howard,  the  Bankrupt,  held  Possession ;  and  the  Master 
was  to  settle  a  Conveyance  according  to  such  Title, 
with  a  reservation  of  further  Directions  and  Costs. 


24th  November 

1830:  96  Jan. 
and  9th  Feb. 

Where  a  Plea 
is  taken  by  com' 
fnissioHf  it  does 
not  require  the 
Signature  of 
Counsel. 


SIMES  V.  SMITH  (a). 

A  PLEA  was  taken  in  the  Country,  and  set  down  to 
be  argued.  It  was  not  signed  by  Counsel,  and  on  that 
ground  Mr.  Wakefield  objected  to  it,  when  it  was  called 
on  to  be  heard. 

Mr.  Dowdeswell,  contra: — 

If  an  Answer  is  taken  in  the  Country,  it  need  not  be 
signed  by  Counsel;  nor  is  there  any  Case  where  it  has 
been  held,  that  a  Plea  taken  in  the  Country  must  be 

(a)  This  Case,  owing  to  an  oversight,  is  miq>laced. 
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so  signed.    A  Demurrer  is  signed  by  Counsel,  but  it 
cannot  be  taken  by  Commission,  as  a  Plea  may. 

The  Commissioners  taking  the  Plea  are  liable,  if 
there  is  any  thing  impertinent  in  it,  or  in  the  Answer  in 
support  of  it. 

Mr.  Wakefield,  in  reply : — 

A  Demurrer  must  be  signed  by  Counsel,  though  cer- 
tainly an  Answer  taken  in  the  Country  need  not  be  so 
signed.  The  reason  is,  a  Demurrer  requiresJudgment, 
a  knowledge  of  law ;  and  on  the  same  principle,  a  Plea 
ought  to  be  signed  by  Counsel,  because  it  equally 
requires  legal  knowledge  and  judgment. 

The  Vice-chancellor  said,  that  there  being  no  case  in 
point,  he  would  obtain  a  Certificate  of  the  Six  Clerks, 
and  of  some  of  the  principal  Clerks  in  Court,  as  to  the 
Practice;  and  having  received  their  Certificate,  His 
Honor,  on  the  gth  February,  181  g,  determined,  that 
the  signature  of  Counsel  to  a  Plea  taken  by  Commission 
was  unnecessary,  and,  in  consequence,  the  objection 
to  the  Plea  was  overruled. 
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1819.  HENRY  WARD  and  H.  STANTON  -    -    Plaintiffs, 

^— ^^ '  And 

/'ihJu?e       ^^^^  MOORE  and  WILLIAM  EBORALL, 

Defendants/ 

If  the  Owner  JqHN  MOORE  (since  deceased)  being  seised  of 
of  an  unqualtfied  certain  real  Estates,  authorized  Michael  Baxter  (since 
devise  it  h  h'  deceased)  to  pu/chase  a  certain  other  Messuage, 
IVill^  and  after-  Buildings  and  Lands  of  a  Mr.  Pearston.  Baxter  acooid- 
tvardsthe  unyua-  ingly,  as  such  Agent,  verbally  agreed,  in  July  1788^  with 
lifted  legal  Fee  Pearston  for  the  Purchase,  at  the  Sum  of  700/.,  and  it 
u  conveyed  to  ^^s  also  yerbally  agnreed.  that  Moore  should  be  let  into 
^'  ^    Possession  at  the  ensuing  Michaelmas,  and  should  then 

voiced  beca  P^^  ^*®  Purchase-money,  and  have  a  Conveyance  of  the 

such  Conveyance  Estate.  On  the  agth  of  September  1 788,  Possession 
tvas  incident  to  was  delivered  to  Moore,  and  he  continued  in  Possession 
the  equitable  of  the  same  until  the  time  of  his  death;  but  there 
Fee  devised.  being  some  objection  as  to  the  Title,  the  Conveyance 
ttfr^^t  ^^'  ^^  deferred,  Moore,  by  his  WiU,  gth  December  1 788, 
qualifiedConretS'  ^^^^^^^  ^  ^®  Estates  to  the  Plaintifis,  in  Trust  to  sell 
ance  of  the  legal  ^^  same,  and  with  the  Produce  of  the  same  to  pay  off 
Fee^Jbr  the  M  ortgages  and  the  Costs  of  the  Trust  and  to  place  the 
purpose  of  pre-  Residue  in  the  Funds,  and  pay  the  Dividends  to  his 
venting  Datvery    Wife  for  life,  and  after  her  death,  to  certain  Persons  in 

^!l^T7^f  ^'''  the  Will  mentioned. 
(fthelr  til,  bang 

a  change  in  the 

quality  of  the  "^^^  difficulties  as  to  the  Title  to  the  Estate  being  re- 

Estatcy  and  not  moved,  a  Conveyance  was  made  by  Pearston,  by  Lease 
incident  to  the  and  Release,  dated  in  July  1 789,  to  Moore  and  Eborall, 
equitable  Fee.       ^^  j^^jj  ^^  ^y^^^^  ^^j^  jj^j^^  ^^  Assigns,  to  the  only 

proper  use  and  behoof  of  them,' their  Heirs  and  Assigns, 
subject  nevertheless    as   to  the  Estate  limited  to  the 
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use  of  Eborall,  his  Heirs  and  Assignsi  in  trust  for 
Moore^  his  Heirs  and  Assigns.  Moore  died  in  Janu- 
ary 1790.  John  Moore  the  Defendant,  was  his  Heir 
at  Law. 

In  1813,  the  Plaintiffs  sold  all  the  Testator's  Estates 
80  devised  to  them,  as  before  mentioned,  except  the 
Estate  purchased  of  Pearston,  some  doubts  having 
arisen  whether  that  Estate  passed  by  the  Will;  but 
the  Testator's  Wife  having  purchased  of  the  Defendant 
all  his  Interest  in  the  Estate  for  her  life,  without  pre- 
judice to  the  Claims  of  any  of  the  Parties,  she  was 
permitted  to  receive  the  Rents  and  Profits  during  her 
life.  She  died  on  the  2i8t  April  1815.  Upon  her 
death,  the  Plaintiffs  being  desirous  of  selling  the  Estate, 
and  to  apply  the  Purchase-mqney  according  to  the 
Trusts  of  the  Will,  requested  Eborall  tcT  assign  the 
legal  Estate  to  them ;  and  on  his  refusing  to  do  so 
the  present  Bill  was  filed,  the  Prayer  of  which  wasy 
that  it  might  be  declared  that  Ei^orall  was  a  Trustee 
of  the  Estate  under  the  Conveyance  from  Pearston,  of 
the  34th  July  1 789,  and  that  he  might  be  directed  to 
convey  the  same  to  the  Plaintiffs,  as  Trustees  under 
JIfoore's  Will,  or  join  in  conveying  the  same  to  a  Pur- 
chaser, when  the  same  should  be  sold.  By  the 
Answers  of  the  Defendants,  Moore  and  Eborall,  the 
former  submitted  that  the  Testator  could  not  be  con- 
sidered as  the  Owner  of  the  Estate  when  he  took 
Possession  of  the  same,  and  that  it  did  not  pass  by  his 
Will,  he  not  being  possessed  of  the  Estate  when  the 
Will  was  made;  and  that  if  the  Will  did  pass  the 
Estate,  that  the  Conveyance  of  the  same  by  Pearston 
to  the  Testator  and  Eborall,  after  the  making  of  the 
Will,  revoked  the  same.  Eborall,  by  his  Answer, 
stated,  that  his  Name  was  inserted  in  the  Conveyance 
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' . — -^ 

Ward 
and  another, 

V. 

Moore 
and  another* 


for  the  purpose  of  preventing  the  Estate  thereby  con* 
▼eyed  from  being  subject  to  Dower,  and  submitted  to 
act  as  the  Court  should  direct 

Mr.  Heald,  and  Mr.  Phillimore,  for  the  Plaintiffs : — 

The  Parol  Agreement  to  purchase,  and  the  Pos- 
session, enabled  the  Devisor  to  pass  the  Estate  by  his 
Will.  In  Equity,  he  was  Owner  of  the  Estate,  and 
might  devise  it  (a).  Supposing  it  passed  by  the  WID, 
the  subsequent  Conveyance  to  the  Testator  and 
Eborall  did  not  operate  as  a  Revocation  of  the  same. 
There  was  not  any  modification  of  the  Ownership  that 
evinced  a  change  of  intention  ;  a  Conveyance  soldy 
to  the  Testator  himself  would  not  have  revoked  his 
Will,  nor  can  the  Conveyance  of  the  legal  Estate  taken 
to  the  Testator  and  another,  a  mere  Trustee  to  prevent 
Dower,  have  any  other  effect*  The  equitable  Own^- 
ship  still  remained  in  the  Testator;  he  had  a  sole 
Seisin  in  Equity  in  Fee,  though  constituted  partly  of 
a  legal,  and  partly  of  an  equitable  dominion.  When 
the  Uses  are  modified  by  a  Power  of  Appointment, 
then  a  change  of  intention  may  be  inferred,  as  was 
decided  by  the  late  Vice-Chancellor,  Sir  Thomas  Plumtr^ 
in  Rawlins  v.  Burgis{h);  but  even  that  Decision  has 
been  doubted,  and  an  Appeal  is  now  pending  to  the 
Lord  Chancellor.  The  Conveyance  in  this  Case  was 
according  to  the  usual  mode  of  Conveyance  to  a  Pur- 
chaser, and  consistent  with  the  intention  of  devismg 
the  same,  as  expressed  in  the  Will.  They  cited  Maun- 
drell  V.  Maundrell  (c). 


(a)  As  to  this  point,  and 
that  the  Estate  would  pass  by 
the  Will,  see  Holmes  v.Barker, 
ante,  vol.  ii.  469. 


(b)  2  Vee.  A  Bea.  38s. 

(c)  10  Ves.  246. 
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Mr.  Bell,  and  Mr. 


contra : — 


Supposing  the  Parol  Agreement  and  the  Possession 
gave  the  Testator  an  equitable  Estate^  Moore^  under  the 
Conveyance  to  him  and  Eborall,  took  a  different  and 
modified  Estate,  and  the  Conveyance  operated  as  a 
Revocation  of  the  previous  Will.  In  these  Cases  we 
cannot  look  at  the  intention.  A  Fine  or  a  Recovery 
subsequent  to  a  Will,  though  intended  as  confirma- 
tory of  the  Will,  operates  as  a  Revocation,  from 
the  effect  of  the  Conveyance,  though  contrary  to  the 
intention.  A  Partition,  indeed,  has  been  held  not  to 
be  a  Revocation  even  at  Law  (e).  The  Conveyance  to 
the  Testator  and  Eborall  was  probably  intended  to 
bar  a  Claim  to  Dower,  though  the  Court  cannot 
perhaps  infer  that,  as  it  is  not  stated  in  the  Bill  to  have 
been  conveyed  for  that  purpose. 

If  Eborall  had  died  before  Moore,  Moore  would  have 
taken  the  whole  Estate ;  but  he  dying  before  Eborall, 
the  latter  takes  the  whole.  Moore  took  by  the  Con- 
veyance a  different  Estate  from  that  which  he  was 
before  entitled  to,  and  had  devised,  and  therefore  it 
was  a  Revocation. 

In  Williams  v.  Owen(f),  the  Master  of  the  Rolls  SAys, 
*^  In  Parsons  v.  Freeman  (g).  Lord  Hardwicke  esta- 
blishes this  principle;  that  wherever  the  Estate  is 
modified  in  a  manner  different  from  that  in  which  it 
stood  at  the  time  of  making  the  Will,  there  is  a  Re- 
vocation.*' 


(e)  See  Luther  v.  Kidby, 
3  P.  Wms.  170,  in  note ;  and 
Tickner  0.  Tickner,  dted  in 
Parsons  v.  Freeman,  3  Atk. 
741. 


(/)  3  Ves.  jun.  599. 
te)  3  Atk.  741. 
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and  another. 
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The  Case  stood  over,  and  on  the  subsequent  15th 
June,  the  Vice-Chancellor  gave  his  Judgment  to  the 
following  effect : — 

If  the  Owner  of  an  unqualified  equitable  Fee  devise 
it  by  his  Will,  and  afterwards  take  a  Conveyance  of 
the  unqualified  legal  Fee,  this  is  no  Revocation  of  the 
Will,  because  the  Conveyance  was  incident  to  the  equi- 
table Fee;  as  a  Partition  is  no  Revocation  because 
incident  to  a  joint  Estate.  Here  the  subsequent  Con- 
veyance was  not  such  as  was  incident  to  the  unqualified 
equitable  Fee^  but  made  an  alteration  in  the  quality  of 
the  Estate,  and  was  therefore  a  Revocation. 


BELL  and  another  v.  TINNEY  and  others. 


29th  June* 
T  fnt  n  ^^  ^^'^  ^^^  ^^^^  ^y  Assignees  of  a  Bankrupt^  to 


are  Infant 
Jendants,   they 
xniU  not  be  con" 
eluded  as  to  the 


set  aside   a  Settlement  made  by  the  Bankrupt  after 
Marriage  upon  his  Wife  and  Children.     There  was  ne 
other  Evidence  of  the  Bankruptcy  except  the  Cooi- 
guestiono/Bank'  mission,  which  the  Counsel  for  the   Plaintiffs  insisted 

^  j^L      A    w*^  sufficient,  under  the  49  Geo.  3,  c.  121,  s.  11 ;  but 

prouttctton  o/tfie 

Commission.  Sec    ^^    Vice-Chancellor  held,  that  as  there   were  Infant 

under  the  4.QG.^f  Defendants,  he  would  not  bind  them  by  the  want  of 
c.  121, 8. 11 ;      the  Notice  required  in  the  Act ;  and  directed  an  Inquiry 
though  no  Notice 
has  been  given  on  their  part  of  an  intention  to  dispute  the  Commission. 
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before  the  Master,  whether  a  Commission  had  duly 
issued  against  the  Bankrupt  (g). 


(g)  The  Act  providesy  that 
from  and  after  the  passing  of 
ity  '<  in  all  Suits  in  Equity  now 
instituted,  or  to  be  instituted, 
by  or  against  any  Assignee  of 
anyBankrupt,  the  Commission 
of  Bankrupt,  and  the  Pro- 
ceeding of  the  Commissioners 
under  the  same,  shall  be  Evi- 
dence to  be  received  of  the 
Petitioning  Creditor's  Debt, 
and  of  the  Trading  and  Bank- 
ruptcy of  such  Bankrupt,  as 
against  all  the  other  Parties  in 
such  Suit ;  unless  such  Parties, 
some  or  one  of  them,  shall 
within  ten  days  aflter  Rejoinder 
in  the  Cause  give  Notice  in 
Writing  to  the  Assignee,  that 


they  or  he  intend  to  dispute 
the  said  Tradmg,  Petitioning 
Creditor'sDebt,oractofBank- 
ruptcy,  or  some  or  one  of  such 
matters:  and  when  such  No- 
tice shall  have  been  given,  if 
the  Assignee  shall  prove  the 
matter  so  disputed  to  the  satis- 
fectionof  the  Court,  the  Costs 
occasioned  by  such  Notice,  to 
be  taxed  by  the  proper  0£Scer, 
shall,  if  the  Court  see  fit,  be 
paid  by  the  Party  or  Parties 
giving  such  Notice  to  the  As- 
signee;   and  the  S^ryide  of 
such  Notice  maybe  proved  by 
Affidavit,  upon  the  Hearing  of 
the  Cause." 
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MACKENZIE  v.  JOHNSTON,  MEABURN 

and  others. 

The  Bill  stated,  that  in  April  1817,  the  Plaintiff,  then 
a  Partner  with  one  Vigurs,  since  a  Bankrupt,  entered 
into  an  Agreement  with  the  Defendants,  Johnston  and 
Meabum,  the  Owners  of  a  Vessel  called  the  Jemima, 
about  to  sail  for  the  Eaet  Indks,  to  ship  a  quantity  of 
Earthenware  to  Bombay,  to  be  there  sold  by  their 


June. 
ABiUjoran 
AccoimiPMOlief 
iyihePrincipalp 
agamsi  an  Agent 
employedio  idl 
Goods  for  him. 
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Agents  on  their  Account;  and  that  the  Defendants 
should  advance  to  the  Plaintiff  and  his  then  Partner 
275  /.  1 5.  6  d.  on  the  Credit  of  the  Shipment;  and  that 
the  Money  produced  by  the  sale  of  the  Goods  in  India, 
after  deducting  the  necessary  Expenses  incident  to  such 
Adventure,  and  the  said  Sum  of  275  /.  1  5.  6  d.  should 
be  paid  over  to  the  Plaintiff  and  his  Partner  by  the  De- 
fendants : — ^That  the  Shipment  was  accordingly  made, 
and  was  consigned  by  the  Defendants,  Johnson  and 
Meabum,  to  their  Agents  at  Bombm/ : — ^That  the  Part- 
nership of  the  Plaintiff  with  Vigurs  was  dissolved  on 
the  30th  September  1818,  but  no  Settlement  of  Accounts 
ever  took  place : — ^That  a  Commission  issued  against 
Vigurs  on  the  1st  March  i8ig,  and  Assignees  (three 
of  the  Defendants  to  the  Bill)  were  chosen : — ^That 
Johnston  and  Meabum  never  accounted  for  the  Proceeds 
of  the  Earthenware,  and  that  there   is    an  open  and 
unsettled  Account   subsisting   between   them  relative 
thereto  ;  and  that  upon  a  fair  Statement  of  their  Re- 
ceipts and  Payments  in  respect  of  such  Adventure^  a 
considerable  Balance  is  due  to  the  Firm  of  Vigurs  and 
Co.  from  the  Defendants,  Johnston  and  Meabum. 


The  Bill^  amongst  other  things,  charged,  that  one 
of  the  Items  on  which  the  Defendants,  Johnston  and 
Meabum,  claimed  to  be  entitled  to  a  Balance  in  their 
favour,  was  a  Charge  of  220/.  7  «.  7  rf.  for  Discount,  at 
35  /.  per  cent,  and  three  per  cent  for  breakage,  upon 
the  Sum  at  which  the  Goods  were  alleged  to  be  sold, 
which  Claim  was  contrary  to  the  Custom  of  the  Trade. 
The  Prayer  of  the  Bill  was  for  an  Account. 


The  Defendants,  Johnston   and  Meabum,  put  in  a 
general  Demurrer  for  want  of  Equity. 
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Mr.  Ireshoe,  in  support  of  the  Demurrer : — 
This  is  not  a  Case  iu  which  a  Bill  will  lie ;  the  Plain- 
tiff's remedy  is  at  Law.  He  might  file  a  Bill  for  a 
Discovery  only,  but  not  a  Bill  for  Relief.  Lord  Thurlow 
BaySy  in  Hoare  v.  Contencin  (h),  *'  As  to  an  Account,  this 
is  only  a  repayment  of  Money,  and  that  the  Money 
for  which  the  Teas  sold  shall  be  deducted."  In  that 
Case  the  Demurrer  was  allowed.  In  Dinwiddie  v. 
Bailey (i).  Lord  Eldon  says,  ''there  must  be  mutual 
Demands  to  support  a  Bill  for  an  Account."  In  this 
Case  there  is  only  one  article  to  account  for,  viz.  the 
Cargo  of  Earthenware ;  there  was  no  other  matter  of 
Account  between  the  Parties. 


1819. 

Mackenzie 
o. 

Johnston 
and  others. 


This  is  not  like  the  Case  of  an  Account  sought 
against  a  Factor  or  Trustee.  There  was  a  Case  before 
the  late  Vice-chancellor  (k),  where  the  Plaintiff  filed 
a  Bill  against  his  Banker  for  an  Account ;  I  demurred 
to  the  Bill,  and  the  Demurrer  was  allowed. 

Mr.  Pepys,  contra  :-■ — 
The  Defendant  was  a  Trustee  for  the  Plaintiff,  which 
distinguishes  this  Case  from  those  cited.  We  say  that 
Credit  has  not  been  given  for  the  Goods  sold,  and  are 
desirous  of  knowing  to  whom  they  were  sold,  that  it 
may  be  ascertained  what  they  really  sold  for. 

The  Vice-Chancellor  : — 

The  Defendants  here  were  agents  for  the  Sale  of  the 

Property  of  the  Plaintiff,  and  wherever  such  a  relation 

exists,  a  Bill  will  lie  for  an  Account.    The  Plaintiff 

can  only  learn  from  the  Discovery  of  the  Defendants 


(h)  1  Bro.  C.  C.  27, 
(1)  6  Ves.  136. 


{k)  Sir  Thomas  Plumer. 
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how  they  have  acted  in  the  execution  of  their  Agency, 
and  it  would  be  most  unreasonable  that  he  should  pay 
them  for  that  Discovery,  if  it  turned  out  that  they  had 
abused  his  confidence ;  yet  such  must  be  the  case  if 
a  Bill  for  Relief  will  not  lie. 

Demurrer  overruled. 


BIRCH  V.  GLOVER. 
39th  June. 

Where  there  ii  IHE  Vice-chancellor  held,  that  if  a  real  Estate  de- 
a  Devise  of  real  vised  to  an  Infant  is  rendered  liable  to  the  Payment  of 
EsMe  to  an  In*  Debts,  on  the  Insufficiency  of  the  personal  Estate,  and 

it  is  admitted  on  the  Hearing  of  the  Cause,  that  the 
wTju/^i&rr^rf  P^'*^'^^  Estate  is  insufficient,  a  Sale  cannot  be  directed 
toiU  not  direct  a  ^^^^  *  Report  is  made  of  such  Insufficiency ;  but  liberty 
Sale  on  the  Hear-  will  be  given  to  the  Master  to  make  a  separate 
ing  of  the  Cause,  Report. 
though  the  insi^f- 

Jiciency  of  the  personal  Estate  is  admitted,  until  the  Master  has  made  a 
separate  Report. 


fant,  subject  to 
the  payment  of 


c 
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THORNHILL  t?.  THORNHILL  and  others. 

George  BARNE  devised  to  his  Wife  for  her  life      j^^^^  ^ 

all    his    Lands,    as   well    Freehold   as   Copyhold,  in  Lands  to  Testa- 

'Norfolk ;  and  directed  that  his  Estate  at  Holbeach,  in  tors  Wtftfor 

"the  county  of  Lincoln,  which  he  had  settled  before  UjkyXxiith  a  di- 

Marriage  upon  his  said  Wife,  for  life,  together  with  his  ^^^^^>  *^^ 

Estates  lying  in  the  said  county  of  Norfolk,  which  he  /  should 

had  given  by  his  Will  to  her  for  life,  should  be  sold  ^^^^/^  and  the 

as  soon  as  might  be  after  her  decease,  and  the  Money  Produce  divided 

arising  therefrom  equally  divided  among  his  Nephews  among  his 

and  Nieces ;  the  Children  of  such  as  should  be  then  Nephews  and 

dead,  standing  in  the  place  of  their  Father  and  Mother  ^^^ij^^*^' 
•  -  '^  dren  of  such  of 

themasshouUbe 

■mm  %*    %         «  1   ««-      1       A««   ■•      .  then  deady  to 

The  Testator  died  on  the  14th  March  1788,  leaving  a  gtandinthe  place 

Widow  and  Six  Nephews  and  Nieces ;  and  also  leaving  qf  their  Father 
the  Defendant,  Sir  Charles  Blois,  who  was  the  only  Son  and  Mother  de* 
of  a  deceased  Niece ;  and  four  others,  the  Children  of  ceased.  A  Niece 
a  deceased  Nephew.  andNephtwdied 

in  the  Testators 

>rv  '  .  «<n     1        1    1        /.      ^  1     «>  Ufe-timeyleaving 

One  question  was,  Whether  the  benefit  of  the  Bequest  children.  Held 

extended  to  such  .of  the  Children  of  the  Nephews  and  that  the  benefit 

Nieces  who  died  in  the  Testator's  life-time,  or  only  to  qfthe  Bequest 

such    Nephews  and  Nieces    as    were    in  esse  at  the  extended  only  to 

Testator's  death  ?  «^  f*^  p*' 

tators  Nephews 

and  Nieces  as 
The    Vice-Chancellor  was  of  Opinion,  that  the  Gift  ^^^^  Jn  esse  at 

to  Nephews  and  Nieces  must  necessarily  be  confined  ihe  Testators 

death  \  and  to 
the  Children  qf  such  of  them  as  should  die  after  the  Testator,  and  before 
the  Testators  Wife. 

Vou  IV.  C  c 
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to  Nephews  and  Nieces  living  at  the  death  of  the 
Testator,  and  that  they  were  to  take  only  if  tliey  sur- 
vived the  Wife ;  and  that  if  they  died  after  the  Testator 
and  before  the  Wife,  then  their  Children  were  to  stand 
in  their  place. 

By  the  Decree,  it  was  ''  Declared,  that  the  Children 
of  Nephews  and  Nieces  who  died  before  the  Testator, 
George  Bame,  and  their  Representatives,  are  not  en- 
titled to  any  Share  in  the  Proceeds  to  arise  from  the 
Sale  of  the  several  Messuages,  Lands,  Tenements  and 
Hereditaments,  situate,  &c.  in  the  Pleadings  mentioned; 
and  it  was  ordered,  that  the  Plaintiff's  Bill  do  ^stand 
dismissed  as  against  the  Defendants,  Sir  Charles  Blois, 
Arthur  William  Trollope,  and  Mary  Anne^  absolutely,  and 
as  against  the  Defendant,  Thomas  Daniel  Trollope,  so  hx 
as  he  claims  to  be  interested  as  a  Child  of  a  Nephew 
who  died  in  the  life-time  of  the  said  Testator,  with  their 
Costs  of  that  Suit  to  be  taxed ;  and  it  was  orderedi 
that  such  Costs  be  paid  by  the  Plaintiffs;  and  it  wii 
ordered,  that  the  Plainti£b  be  repaid  such  Costs  out  of 
the  Property  in  question ;  and  it  was  ordered,  that 
the  said  Master  do  inquire,  and  state  what  Nephewi 
and  Nieces  of  the  said  Testator  were  living  at  die 
time  of  his  death,  and  which  of  them  died  in  the 
interim,  between  the  death  of  Testator  and  the  death 
of  the  said  Anne  Bame,  the  Tenant  for  Life ;  and 
whether  they  left  any  and  what  Children,  and  which  of 
those  Children  died  before  the  death  of  the  said  Amu 
Bame,  the  Tenant  for  Life,  and  who  were  their  penonal 
Represientatives,  8cc." 


CASES    Iir  CHANCERY.  379 


ANONYMOUS.  1819. 


In  this  Case,  the  Vice-Chancellor  held,  that  if  a  Matter  9th  July, 
in  Bankruptcy  is  referred  to  a  Master,  and  he  finds  it 
necessary  to  examine  Witnesses,  st  Certificate  to  the 
Court  must  be  made  by  him  of  the  necessity  of  such 
Examination,  and  the  Court  will  thereupon  make  an 
Order  accordingly. 


iJWfa 


JEr|)arfeBELLOTT,  in  re  LING ARD. 

^ime  Day. 

An  Order  had  been  made  in  Bankruptcy,  referring  a  Order  in  Bank' 
Sofitoitor's  Bill  to  be  taxed,  and  reserving  the  question  ruptcy.r^ferring 
as  to  the  Costs  of  the  Taxation.   The  Costs  were  taxed,  ^  ^^'^J^  *  ^ 

and  one-sixth  of  the  amount  of  the  Bill  delivered  taken  off  ;j,     ..        "^ 

^  ,  ,  Taxatton,reserO' 

Qpon  such  Taxation.    The  Solicitor  brought  an  Action  ingCostsofTax- 

Ibr  the  amount  of  the  taxed  Costs,  without  deducting  ation.    Bill 

tbe  Costs  of  the  Taxation ;  and  the  present  I^etition  was  taxedy  and  more 

^Wiesetited  to  stay  the  Proceedings  at  Law ;  and  the  '^^^  one-sixth 

doctrine  of  Lord  Redesdale,  in  the  Matter  of  Dillon  (a.)     ^ff!",  ^,   '^^ 

Soltcitor  brings 

an  Action  for 
The  Vice-Chancellor  referred  it  to  the  Master  to  tax  f^  ^^^  Costs^ 

ftfer  Codts  of  the  Taxation  of  the  Bill,  and  directed  the  xjdthout  deduct- 

r\ni_«Ti.  i^R  ^he  Costs  of 

(a)  2  Sch.  &  Lefr.  110.  n?    ^.         ^ 

^  ^  Taxation.     On 

Petition^  the  Action  hocls  staid,  and  a  Beftrence  madeh  the  Master  to  tax 

the  Costs  of  the  Taxation  of  Costs 'y  and  q/hr  deducting  the  Amount  thereof 

from  the  taxed  Costs,  the  same  tvere  ordered  to  be  paid  to  the  Solicitor, 
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game  to  be  deducted  from  the  Amount  of  the  taxed 
Costs ;  and  that  the  taxed  Costs,  after  suQh  Deduction, 
be  paid  to  the  Solicitor ;  and  that  the  Action  at  Law 
should  be  staid. 


10th  July. 

DeporitUmion 
the  part  of  the 
Defendant  sup- 
pressed  after 
PubUcationf  be* 
cause  the  Clerk 
oftheDefen- 
danfs  SoUciior 
aetedas  Clerkto 
the  Commsshn" 
ersm 


COOKE  t;.  WILSON. 

A  MOTION  was  made  on  behalf  of  the  Plamtiff 
to  suppress  the  Depositions  taken  and  published  in 
this  Cause,  for  irregularity  in  the  execution  of  the 
Commission.  The  irregularity  complained  of,  was,  that 
a  Clerk  to  the  Solicitors  of  the  Defendants  was  em- 
ployed by  the  Commissioners  in  taking,  writing,  tnuh 
scribing  and  engrossing  the  Depositions. 

Mr.  Agar,  and  Mr.  Ducktvorth,  in  support  of  die 
Motion,  cited  Newton  ▼•  Cooke  (a),  and  Selvyt/g 
Case  (b),  where  the  Defendants  Depositions  were  sup- 
pressed, because  the  Solicitor  of  the  Defendants  waa 
one  of  the  Commissioners. 


Mr.  Heald,  and  Mr.  Alcock,  contra : — 
No  injury  appears  to  have  arisen  from  the  orersiglit 
in  employing  this  person  as  Clerk ;  for  he  swears  be 


(a)  s  Dick.  793 ;  S.  C.  under 
name  of  Newte  v.  Foot,  s  Ch« 
Rep.  178. 


{b)  2  Dick.  563. 
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hever  disclosed  any  part  of  the  Depositions;  and  that 
he  did  not,  before  nor  after  the  execution  of  the  Com- 
mission,  interfere  in  the  managing,  conducting,  or 
carrying  on  of  the  Cause.  Besides,  the  nature  of  the 
Suit  is  such,  that  a  knowledge  of  the  Depositions  could 
be  of  no  use. 
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The  Vice-Chancellor: — 
No  Person  can  take  part  in  the  execution  of  a 
Commission  who  is  not  wholly  indifierent,  and  a  So- 
licitor's  Clerk  is  within  the   policy  which  excludes 
Solicitors. 


GRAVES  t;.  HUGHES. 

fl3d  July. 

JOHN  KOATES  being  entitled  to  the  sum  ot  2,000 1.      Testatrix,  hy  a 

in  right  of  his  Wife,  the   Testatrix,  which  was  on  Codicil  i3  her 

Mortgage  to  Sir  Thomas  Mostyn,  they  made  a  Settle-  WiU^  bequeathed 

menton  the  10th  and  11th  June  1757,  by  which  the  toW.H.aTid 

M.H.an  Arrear 

oflnteresty  due  on  a  Mortgage^  amounting  to  600L  as  she  computed  the  same. 
After  the  making  of  the  Codicil  she  lived  elevenyears^and  received  Interest 
from  the  Mortgagor  to  the  amount  of  648  /. 

On  a  Reference  to  the  Master,  he  found  that  646/.  8x.  3c?.  wu  due  to 
the  Testatrix  for  Interest  'ashen  she  made  her  Codicil  \  and  that  a  sum  to  that 
amount  voas  due  to  her  for  Interest  Vihen  she  died;  and,  upon  the  Affidavit  of 
F.  he  found  that  the  Interest  received  hy  the  Testatrix  after  the  making 
of  her  Codicil^  teas  so  received  in  respect  cf  Interest  as  it  accrued  due  after 
the  making  of  the  Codicil^  leaving  outstanding  the  Arrear  of  Interest  due 
tohen  she  made  the  Codicil. 

Hddj  that  the  Legacy  toas  not  reduced  by  the  receipt  of  Interest  subsequent 
to  the  making  of  the  Codicil. 
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2,000/.  was  conreyed  to  a  TVustee,  in  IVnst  to  pay 
the  Interest  to  them  for  their  lives,  and  to  the  Snnrivor 
for  his  or  her  life;  and  to  pay  200 /.  part  of  the  a,ooo/t 
as  they  should  appoint,  and  the  residue  to  their  Chil- 
dren; and  if  no  Children,  to  the  Sunriyor.  In  175! 
they  assign  150/.  as  a  Security  to  that  Amount,  wnA 
Interest  at  four  per  cent,  to  Owen  ElUs;  and  in  1759 
they  assign  50  /.  to  Jane  Smith,  as  a  Security  for  that 
Sum,  and  four  per  cent.  Interest.  Owen  EUU  in  17Q3 
assigned  the  Security  for  the  150/.  to  Richard  Uojfd; 
and  in  June  1 770,  Jane  Smith  also  assigned  to  him  her 
Security  for  50/.  Jacob  Coates,  the  Husband,  dM 
without  Issue,  and  by  his  death,  his  Wife,  the  Testatrix, 
became  absolutely  entitled  to  the  2,000/.  subject  to 
the  Payment  of  the  200  /•  which  had  been  assigned  as 
a  Security,  and  vested  in  Uoyd.  The  Interest  on  the 
200 /•  was  regularly  paid  by  Sir  JR.  Mastyn,  and  od 
the  22d  February  1 786,  Sir  R.  Mostyn  paid  off  the 
200  /.  due  to  Uoyd,  but  there  was  no  Evidence  to  show 
whether  such  Payment  was  made  by  the  direction  or 
with  the  consent  of  the  Testatrix.  Sir  R.  Mostyn  from 
time  to  time  paid  several  Sums  on  account  of  Interest, 
and  such  Payments  consisted  of  Sums  on  account 
to  the  month  of  September  1 786,  but  from  that  time 
to  the  death  of  the  Testatrix,  in  April  1797,  the  smn 
of  36  /.  (being  the  amount  of  Interest  on  1,800  /.  at 
four  per  cent.)  was  paid  half-yearly.  The  Testatrix  by 
her  Will,  dated  the  1  oth  April  1 788,  after  directing  her 
Debts,  and  those  of  her  late  Husband,  and  FunersI 
Expences,  to  be  in  the  first  place  paid,  and  after  reciting 
that  she  was  entiUed  to  a  sum  of  2,000  /•  or  there- 
abouts, with  an  Arrear  of  Interest,  due  on  Mortgage 
or  otherwise,  from  Sir  Roger  Mostyn,  Bart,  and  also 
to  a  Moiety  of  the  Purchase  Money  for  the  Gopp  Estate' 
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purchased  by  him  from  her  and  her  two  Sisters,  the 
amount  of  which  had  not  been  ascertained ;  she  be- 
queathed to  her  Maid  Servant,  Mary  Hughes^  the  sum 
of  800  /•  to  be  paid  within  three  months  after  the  Tes- 
tatrix's decease ;  and  to  the  Defendant,  William  Hughes, 
the  sum  of  200  /.  to  be  paid  at  the  same  period ;  and 
after  giving  some  small  pecuniary  and  some  specific 
Legacies,  she  gave  the  residue  of  her  Property  to  the 
Three  Children  of  her  Nephew,  Thomas  Welchman 
Wynne,  equally  to  be  divided  between  them.  By  a 
Codicil  to  her  Will,  dated  the  eleventh  day  of  the 
same  month  of  April,  after  reciting  that  the  said  Sir 
ftoger  Mostyn,  Bart,  then  stood  indebted  to  her  in 
the  sum  of  2,000/.  which  she  had  taken  notice  of  in 
ber  Will,  on  which  Sum  there  was  a  considerable 
Arrear  of  Interest,  amounting  to  600 /•  and  upwards, 
due  to  her,  as  she  computed  the  same ;  she  by  her  said 
Codicil  bequeathed  all  the  said  Arrear  of  Interest  so 
due  for  the  said  2,000  /.  be  the  same  more  or  less,  imto 
the  Defendant,  William  Hughes j  and  her  Maid  Servant, 
the  said  Mary  Hughes,  equally  to  be  divided  between 
them;  and  the  Testatrix  further  directed,  that  the 
residuary  Legatees  named  in  her  Will  should  not  claim 
any  right  or  benefit  to  the  Interest  of  the  said  2,000  /. 
thereinbefore  bequeathed,  or  any  part  thereof.  On  a 
Reference  to  the  Master ,  he  made  his  Report ;  and  Ex- 
ceptions were  taken,  and  in  particular  as  to  that  part  of 
the  Report  which  related  to  the  Legacy  to  Mary  Hughes, 
hy  the  Codicil,  of  the  Arrear  of  Interest  in  respect  of  the 
Jtf  ortgi^e  of  2,000  /.  mentioned  in  the  Testatrix's  Will, 
the  Master  being  of  opinion,  that  the  Bequest  passed  all 
the  Interest  on  the  2,000  /•  Mortgage  due  at  the  Testa- 
trix's death,  whereas  it  was  insisted,  that  the  Bequest 
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passed  only  the  amount  of  the  Interest  dae  at  the  time 
of  making  the  Will.  On  the  hearing  of  the  Exceptions, 
22d  April  181 9,  the  Vice-Chancellor  referred  it  back  to 
the  Master  to  review  his  Report,  and  to  inquire  whatwas 
the  amount  of  the  Arrears  of  the  Interest  dae  to  the 
Testatrix  at  the  time  of  making  the  Codicil,  as  she  com- 
puted the  same ;  and  whether  any  and  what  of  such 
Arrears  remained  due  to  the  Testatrix  at  the  time  of 
her  death  \  and  the  Master  was  to  state  any  circum- 
stances specially.  The  Master^  by  his  reviewed  Report 
22d  April  i8ig,  stated,  he  found  that  on  the  iitfa  day 
of  April  1788,  the  time  of  making  the  Codicil  in  the 
said  Order  mentioned,  the  sum  of  646  /•  8 «.  3d!,  was 
due  to  the  Testatrix  for  Arrears  of  Interest,  as  he 
computed  the  same.  And  he  found,  that  in  computiiig 
the  Principal  and  Interest  due  to  the  said  Testatrix  at 
the  time  of  her  death,  as  certified  by  his  said  Report 
of  the  10th  day  of  February  i8ig,  he  considered  the 
said  sum  of  200  /.  paid  by  the  said  Sir  Roger  Mostyn 
to  the  said  Richard  Lloyd,  as  having  been  paid  on 
account  of  Interest,  it  having  been  so  considered  by 
Master  Thompson  in  taking  the  Account  of  Principal 
and  Interest  due  on  the  said  Mortgage,  in  pursuance 
of  a  Decree  made  in  a  Cause  instituted  by  fVUUam 
Hughes,  one  of  the  Defendants  in  ^is  Cause,  and  since 
deceased,  against  Sir  Thomas  Mostyn,  the  Owner  of 
the  mortgaged  Premises,  and  John  Welchman  Wynne, 
one  of  the  Plaintiffs  in  this  Cause;  but  considering 
the  said  sum  of  200/.  paid  by  the  said  Sir  Rogjtr 
Mostyn  to  the  said  Richard  Lloyd  as  aforesaid,  pay- 
ment of  part  of  the  said  principal  sum  of  3,000  iL 
the  said  sum  of  646  /•  8  s.  3d.  was  in  fact  the  amount 
of  the  Arrears  of  Interest  due  to  the  said  Testatrix  at 
the  time  of  making  the  said  Codicil ;  and  as  to  the 
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said  Inquiry,  whether  any  and  what  part  of  such 
Arrears  remained  due  to  the  said  Testatrix  at  her 
death,  he  found  that  the  Sums  received  by  her  in  her 
life-time  for  Interest,  after  making  the  said  Codicil, 
amounted  to  the  sum  of  648  /. ;  and  the  Affidavit  of 
John  Faulkner^  of,  &c.  had  been  laid  before  him  on 
the  part  of  the  Defendants,  in  which  the  said  John 
Faulkner  stated,  that  he  well  knew  Jane  Coates,  the 
Testatrix,  he  having  been  for  fifteen  years  and  upwards 
prior  to  her  death  Clerk  to  Mr.  Charles  Hamilton, 
then  deceased,  her  late  Solicitor;  and  that  he  was 
well  acquainted  with  the  circumstances  relating  to  the 
Mortgage  which  was  due  to  the  said  Jane  Coates  at 
the  time  of  her  death,  from  the  late  Sir  Roger  Mostyn, 
and  the  Interest  thereon,  having  had  frequent  convert 
sations  with  the  said  Jane  Coates  on  the  subject  there- 
of:— ^That  the  said  Jane  Coatesheing  greatly  distressed, 
on  account  of  the  Agent  of  the  said  Sir  Roger  Mostyn 
having  for  a  number  of  years  paid  her  considerably  less 
than  the  amount  of  the  Interest  which  she  conceived 
herself  entitled  to  receive,  employed  the  said  Charles 
Hamilton  to  obtain  regular  Payment  of  the  full  Amount 
of  the  same,  and  also  to  obtain  an  Account  of  the 
Arrear  of  Interest  which  had  accrued  to  that  time  :— 
That  in  consequence  thereof,  the  said  Mr.  Hamilton 
applied  to  the  late  William  Wynne,  Esq.  of  Mold,  as 
the  Agent  of  Sir  Thomas  Mostyn,  for  the  purposes 
aforesaid ;  and  in  consequence  of  his  Application,  the 
half-yearly  Payments  were  increased  to  36  /. ;  and  that 
the  said  Charles  Hamilton  also  obtained  from  the  said 
William  Wynne  9l  Statement  of  the  Sums  of  Money 
which  had  been  paid  on  account  of  the  Interest  of 
the  said  Mortgage  Money  from  the  year  1768,  and 
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1819.         tbat  the  said  Account  was  delivered  to  tlie  said  Mr^ 
*  '     Hamilton  some  time  after  the  said  Jane  Coates  made 

Graves        f^^y  w"!!!  and  Codicil ;  and  that  upon  the  Delivery  of 
'  the  said  Account,  the  said  Jane  Coates  was  desirous 

of  having  the  Arrear  of  Interest  paid  to  her,  but  the 
said  Charles  Hamilton  could  not  obtain  Payment  of 
the  same,  or  any  part  thereof,  and  the  Applications  for 
Payment  of  the  same  ceased,  under  the  impression  that 
it  would  not  be  obtained  till  the  ending  of  the  Suit 
which  was  then  depending  in  this  Court,  between  the 
said  Sir  Roger  Mostyn  and  the  Persons  interested  in  the 
Estate  of  which  the  said  Mortgage  was  made : — Tbsii 
although  the  said  John  Faulkner  does  not  recollect  on 
what  precise  ground  less  than  the  full  Interest  oi 
2,000  L  was  paid,  after  the  said  Mr.  HamUton^s  apfdi- 
cations  to  the  said  William  Wynne,  as  thereinbefoit 
mentioned,  from  his  conversation  with  the  said  Jam 
Coates,  the  Testatrix,  he,  the  said  John  Faulkner,  was 
enabled  to  state  positively,  that  she  considered  the 
half-yearly  Payments  of  36/.  as  the  whole  of  the 
Interest  she  was  then  entitled  to  receive ;  and  that  by 
receiving  the  half-yearly  Payments  of  36  /•  from  the 
time  of  Tnftlfing  her  Codicil,  dated  the  11th  day  of 
April  1788,  it  was  not  the  intention  of  the  said  Tes- 
tatrix to  receive  any  part  of  the  Arrear  of  Interest  doe 
to  her  at  the  time  of  making  her  Codicil,  but  that  she 
did  consider  that  she  was  receiving  the  Interest  which 
was  accruing  due  to  her  as  often  as  she  received  the 
same ;  but  no  other  Evidence  had  been  produced  before 
bim  to  show  whether  such  Sums  so  received  for  In- 
terest were  paid  by  the  said  Sir  Roger  Mostyn,  as  (he 
X)  wner  of  the  mortgaged  Premises,  to  the  said  Testatirix» 
Of  consideved  by  her  as .  received  in  or  towards  tjie 
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of  the  Arrears  of  Interest  due  to  her  at  the 
time  of  making  the  said  Codicil,  or  for  the  interest  which 
became  due  subsequent  to  the  time  of  making  the  same. 
The  Cause  now  came  on  upon  further  Directions. 

Mr.  Heald,  and  Mr.  Haddock,  for  the  Plaintiflfs  :— 

The  Testatrix,  by  her  Codicil,  states  an  Arrear  of 
Interest  to  be  due  to  her  to  the  amount  of  600  /.  as 
ahe  computed  the  same;  and  she  bequeaths  this 
Arrear  of  Interest  so  due  to  WiUiam  Hughes  and  Mary 
Hughes.  The  Master  finds,  that  at  the  time  of  making 
the  Codicil,  the  Arrear  of  Interest  due  to  the  Testatrix 
was  646  /.  85.  3  J. ;  but  the  Master  also  finds,  that 
nfter  the  making  of  her.  Will,  she  received  Interest  to 
the  amount  of  648  /.  The  Money  thus  received  must 
be  considered  as  discharging  the  Interest  which  was 
due  when  the  Testatrix  made  her  Codicil,  and  in  con. 
sequence,  the  Interest  due  when  the  Codicil  was  made 
became  no  longer  due,  and  the  Legacy  of  the  Interest 
dien  due  was  adeemed.  When  Payments  are  made 
by  a  Debtor,  he  may  direct  them  to  be  applied  in 
payment  of  a  Debt  recently  incurred,  and  not  in  dis- 
charge of  an  older  Debt ;  but  if  he  says  nothing  about 
it,  the  Creditor  may  apply  it  to  which  Debt  he 
pleases  (a) ;  or  rather,  t  ccording  to  some  Cases  (b), 
if  no  particular  Directions  are  given  at  the  time  of 
payment  to  what  Account  the  Payment  should  be 
applied,  the  Creditor  must  apply  it  to  the  older  Debt. 
In  some  Cases  it  seems  to  have  been  considered,  that 
when  a  Debt  was  given  by  way  of  Legacy,  and  the 
Debt  was  afterwards  voluntary  paid  in,  it  was  not 


Gaavbs 

9 
HuOHJVb 


(a)  Pkers  v.  Andersofh  5       (i)  Baun  v.  Hckkwarth, 
Taunt.  601.  Peake'0  N.  P.  598. 
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an  Ademption,  though  it  would  be  if  compulaorily  paid 
in;  but  that  distinction  does  not  now  prevail;  for  ac- 
cording to  the  clear  Opinion  of  Lord  Thurlow,  in  Stanlmf 
V.  Potter  (c\  and  of  Sir  William  Grants  in  Fryer  t. 
Morris  {d)y  there  is  no  difference  between  a  Debt  volun- 
tarily or  compulsorily  paid  in,  but  in  both  Cases  a 
Legacy  of  the  Debt  is  adeemed  (e).  It  is  true,  thaC  at 
the  Testatrix's  death  there  was  an  Arrear  of  Interest 
to  the  same  amount  as  when  the  Codicil  was  made, 
but  to  that  the  Legatee  is  not  entitled,  as  her  Legacy 
was  of  the  Interest  due  when  the  Codicil  was  made,  and 
not  of  the  Interest  due  when  the  Testatrix  died.  The 
Master  computes,  that  the  Arrear  of  Interest  due  to  the 
Testatrix  when  she  made  the  Codicil  was  646  /.  8  «•  3  <i ; 
but  in  so  doing,  he  considers  the  200  /•  paid  by  Sir 
R.  Mostyn  to  Lloyd  as  part  payment  of  the  Principal 
Money  due  on  his  Mortgage  for  2,000  /. ;  but  inasmuch 
as  he  was  then  indebted  in  a  much  larger  Amount  for 
Interest,  that  Payment  ought  to  have  been  considered 
as  a  part  Payment  of  the  Interest  due.  If  it  was  con- 
sidered as  a  part  Payment  of  the  Principal,  the  Testa- 
trix would  lose  the  Interest  on  the  200  L  at  the  same 
time  that  she  would  not  receive  any  Interest  on  the  In- 
terest due  to  her ;  it  was  therefore  most  disadvantageous 
for  her  to  consider  it  a  part  Payment  of  the  Principal, 
and  there  is  no  Evidence  that  she  did  consider  it  so; 
on  the  contrary,  by  her  Will,  she  mentions  the  sum  of 
2,000  /.  as  being  still  due  on  the  Mortgage,  and  she 
bequeaths  that  Sum.  Another  Master  also  in  a  Suit 
instituted  by  Mr.  Hughes,  one  of  the  Defendants  in  the 


(c)  2  Cox,  180. 

(d)  9  Ves.  363. 

{e)  See  the  Cases  brought 


together,    2  Madd.  Prin.  k 
Prac.  88,  2d  edit. 
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Cause  against  Sir  Thomas  Mostyn  the  Mortgagor,  the 
ttoo  /.  on  the  taking  of  the  Account  of  the  Principal  and 
Interest  due  on  the  Mortgage,  in  pursuance  of  a  Decree 
for  that  purpose,  was  considered  as  paid  by  the  Mort- 
gagee on  account  of  Interest,  and  not  as  part  of  the 
Principal.  To  decide  otherwise,  would  be  to  occasion 
two  inconsistent  Decrees. 


389 
1819. 

Graves 
HaoHis. 


Mr.  Bell,  contra,  was  stopped  by  the  Court :— 

« 

The  Vice-Chancellob,  [after  stating  the  Facta 
of  the  Case] : — 
This  is  a  suigular  Case.  If  the  Testatrix,  after  makmg 
her  Codicil,  by  which  she  bequeathed  the  Interest  then 
due,  had  in  fact  received  the  Interest  due  at  the  time  of 
making  the  Codicil,  the  question  would  then  have  been. 
Whether  the  Legacy  was  adeemed  ?  It  is  clear  she 
received  a  considerable  amount  of  Interest  subsequent 
to  the  Codicil ;  and,  prima  facie,  such  Money  was  ap- 
plicable in  payment  of  the  Interest  which  first  became 
due ;  but  she  might,  if  she  chose,  apply  the  Money  in 
discharge  of  the  Interest  which  accrued  due  subsequent 
to  the  making  of  the  Codicil,  and  leave  the  Interest  due 
when  she  made  her  Codicil  as  an  outstanding  Debt : 
and  the  Affidavit  of  Faulkner,  mentioned  in  the  Master's 
Report,  proves  that  fact,  and  is  admissible  as  proof  of 
the  Testatrix's  intention.  By  her  Codicil,  she  states 
the  Interest  then  due  as  amounting  to  600  /•  and  up- 
wards, as  she  computed  the  same;  and  the  Master 
finds  the  Interest  due  amounted  to  646/.  Ss.^d.;  and 
as  such  Interest  still  remains  due,  the  Legatee  is  entitled 
to  that  Sum.  It  is  urged,  that  the  200 1,  paid  to  Lloyd 
was  not  paid  as  Principal,  but  in  respect  of  the  Interest 
then  due ;  and  that  the  Testatrix  mentions  in  her  WiU 
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that  2^000  /.  was  due  on  the  Mortgage :  bot  this  is 
evidently  a  slip  in  the  expression ;  for  after  that  Pay* 
ment  she  never  received,  in  respect  of  the  Interest  u 
it  accmed  due^  any  more  than  the  sum  of  f^  Lb,  jeut, 
which  was  the  amount  of  four  per  cent*  Interest  on 
1,800  /.  This  Interest  only  she  received  from  the  time 
the  £00 /.was  paid,  up  to  the  time  ofher  death,  a  period 
of  eleven  years;  which  clearly  shows,  that  she  con- 
sidered  the  principal  sum  of  3,000  /•  originally  due  on 
the  Mortgage,  as  having  been  reduced  to  1,800/.  by 
the  payment  of  the  aoo  /•  I  am  therefore  of  opinion 
with  the  Master,  that  in  calculating  the  amoant  of  the 
Interest  due  to  the  Testatrix,  the  200  L  ought  not  to  be 
taken  into  the  Account. 


218th  July. 

Cesiuis  que 
Trusty  bringing 
Action  in  Trus* 
tee*s  Namcy  or* 
dered  to  give 
Securityjbr 
Costs. 


ANNESLEY  and  others  v.  SIMEON  and  others. 

1  HE  question  in  this  Cause  was.  For  which  of  the 
Parties  Sir  John  Simeon  was  to  be  considered  as  a 
Trustee  ?    He  was  made  a  Co*defendant  in  the  Suit ; 

r 

and  stated  in  his  Answer,  that  he  did  not  know  for 
which  of  the  Parties  he  was  to  be  considered  as  a 
Trustee. 


The  other  Co-defendants,  considering  themselves  as 
the  Cestuis  que  Trust,  brought  an  Action  in  the  name 
of  Sir  John  Simeon,  their  alleged  Trustee. 

Sir  John  Simeon  applied  for  an  Indemnification  against 
the  Costs  of  the  Proceedings  at  Law  in  his  Name ;  and 
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the  Vice-chancellor  was  of  Opinion,  (after  some  hesita- 
tion, as  he  was  merely  a  Co-defendant,)  that  he  might 
restrain  the  Defendants  from  proceeding  in  the  Action, 
until  Security  was  given  for  the  Costs  of  the  Action. 

Mr.  Bell,  for  the  Motion : — 
.  Mr.  Barber,  contra* 


Annbslbt 
and  others, 

V. 

Simeon 
and  others. 


m 


HEEMAN  V.  MIDLAND. 

iHE  Defendant  by  her  Answer  admitted, that  at  a 
time  past  she  had  a  certain  Deed  in  her  power.  Mr. 
Skadwell  moved  for  a  production  of  the  Deed ;  but  the 
Vice-chancellor  held,  there  was  not  a  sufficient  ad- 
mission in  the  Answer  to  warrant  the  Order,  as  she  did 
not  admit  that  she  had  then  the  Deed  in  her  power. 


4th  August 


LANN  V.  CHURCH.  5th  August. 

lyJan.  i8d(K 
1  HIS  was   a   Petition  by   a  Solicitor,  that  a  Sum    A  Sotidior  has  [ 
decreed  to  his  Client,  the  Plaintiff  in  this  Cause,  might  noLiencnaFund 

be  applied  in  discharge  of  his  the  Solicitor's  Costs  in  ^^^^  *^  hi$ 

Clientbet^ondhk 
Costs  in  that  Suit  s  he  cannot  claim  the  amount  of  other  Costs  due  to  him 
in  other  Suits. 
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this  Cause ;  and  also  in  payment  of  other  Costs,  not 
Costs  in  this  Cause,  due  to  him  from  the  Plaintiff. 

Mr.  G.  JVikouy  in  support  of  the  Petition,  contended 
it  ought  to  be  granted  ;  but  admitted  he  could  not,  as 
to  Costs  not  in  the  Cause,  find  any  Authority  expressly 
in  point. 

Mr.  Home  J  contra : — 
The  Solicitor  has  a  Lien  only  for  Costs  in  the  Cause; 
the  Lien  has  never  been  extended  so  far  as  is  sought 
by  this  Petition.     His  Bill  has  not  yet  been  taxed. 

The  Vice-chancellor  desired  the  Case  to  stand  over, 
in  order  that  he  might  inquire  into  the  Petition. 


The  Parties  afterwards  compromised  the  Claim ;  but 
the  Vice-Chancellor  said  he  thought  it  proper  to  state 
that  he  had  not  been  able  to  find  any  Case  in  which  it 
had  been  held  that  a  Solicitor  had  any  Lien  on  the 
Fund  recovered  in  the  Cause,  except  for  his  Costi 
incurred  in  such  Cause. 


DIXON  t;.  WYATT. 


dOth  June. 
9th  August. 

If  a  Creditor      1  HIS  was  a  Bill  filed  by  one  Creditor  on  behalf  of 
Jilei  a  BUt  on  be*  himself  and  other  Creditors;  and  a  Decree  had  been 

half  of  himself     made  in  the  Cause. 
and  other  Creatt' 

ors,and  a  Decree      xhe  Creditor   who   instituted  the  Suit,  died;   and 

iiob^ined^nd    j^^    TFa*e/&?W  now  moved,  that  another  Creditor  who 
the  Platntjff^  ateSf 

another  Creditor  may  obtain  an  Order  to  file  a  Supplemental  Billy  if  the 

Rqnresentativei  of  the  deceased  Plaintiff' do  not  revive  mthin  a  limited  time. 
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had  proved  his  Debt  under  the  Decree  might  be  sub- 
stituted as  Pkintiflfy  in  tlie  place  of  the  deceased 
Creditor. 

The  Vice-Chancellor,  not  being  aware  of  a  similar 
Order,  requested  the  Registrar  to  search  whether  any 
such  Order  had  been  made. 

On  the  gth  August,  the  Vice-Chancellor  stated,  that 
as  the  Representatives  of  the  deceased  Creditor  had 
axi  interest  in  the  prosecution  of  the  Suit,  in  respect 
of  the  Costs  already  incurred  in  it,  that  no  other  Cre- 
ditor was  at  liberty  to  file  a  Supplemental  Bill  without 
Notice  to  such  Representatives ;  and  that  the  proper 
course  was  for  the  Creditor  desiring  to  prosecute  the 
Suit,  to  move,  that  he  might  be  at  liberty  to  file  a. 
Supplemental  Bill,  if  the  Representatives  of  the  de- 
ceased Plaintiff  did  not  revive  within  a  limited  time ; 
and  to  serve  the  Order  upon  such  Representatives. 
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1819. 


Dixon 

V, 

Wyatt. 


FIELDING  V.  CAPES. 

In  this  Case,  a  Motion  Nisi  to  dissolve  an  Injunction, 
which  had  been  obtained  to  restrain  Proceedings  at  Law, 
was  made  at  the  last  Seal  after  Trinity  Term,  and  the 
usual  undertaking  was  given  to  show  cause  upon  the 
merits ;  but  as  the  continuance  of  the  Injunction  would 
prevent  the  Trial  taking  place  before  the  next  Seal, 
the  Vice-chancellor  (after  taking  time  to  inquire  into 
the  Practice)  appointed  a  day  during  the  Petitions 
for  showing  cause  (a), 

(a)  S.  P.  Reto  v.  Dixon,  ante,  vol.  ii.  p.  258* 
Vol.  IV.  D  d 


gth  Augustr 
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^ '  Ex  parte  CARTER. 

11th  August. 

Bankrupt  oh-  A  BANKRUPT,  after  the  time  of  surrendering  unda 

taining  leave  to    his  Commission  had  expired,  applied  for  leave  to  sar- 

surrender  after    render  at  a  private   Meeting,  which  under  the  circum- 

jor  sur*  gi^uQeg  ^as  grj^nted :  but  a  question  arose.  Who  was 
rendering  u  ex*  1      ?,  ^   ^     \,      -        ^       \ 

pired;  pays  the    ^^  P^^  tiXpenses  of  the  Meeting  for  the  purpose 

Costs.  of  taking  the  Surrender?    The  Bankrupt,  by  his  Pe- 

tition, had  prayed,   that  the  Costs  of  the  Surrender 
might  be  paid  out  of  his  Estate. 

The  Vice-Chancbllor: — 
It  is  not  usual,  nor  reasonable,  that  the  Estate  should 
pay  the  Costs  of  this  Indulgence  afforded  to  the  Bank- 
rupt. 

Mr.  Treslove,  for  the  Petition. 


Ex  Parte  I£IOH. 

1  nth  August.    This  was  a  Petition  for  leave  to  except  to  the  Mattel's 

Report  of  Costs. 

The  Vict-Chancellor  made  the  Order,  but  stated,  that 
such  an  Application  being  in  the  nature  of  an  Appeal, 
the  Petitioner  must  pay  the  taxed  Costs  into  Court. 
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Ex  parte  NORTH,  in  re  COLEMAN.  1819. 


The   Vice-Chancellor  held,  that  an  Affidavit  of  per-     12th  August. 
Bonal  Service  of  a  Petition  must  be  filed  before  it  can 
be  read  in  Court. 


£x;)ar/e  SUTTON,  in  re  BRERETON. 

13&  13  August 
On  a  Petition  by  a  Creditor  to  refer  to  the  Master      It  is  not  of 
8  Solicitor's  Bill  of  Costs  up  to  the  choice  of  Assignees  course  to  refirto 
which  had  been  taxed  by  the  Commissioners,  Mr.  JRose  '^  Master  a 
cited  as  authority  for  it,  two  Cases  in  Cboite  (a),  and  ^^^^<^y^ 
Ex  parte  Westall  (fi).    The  Vice-ChanceUor  held,  that  ^^^    ^al 
such  a  Petition  was  not  of  course ;  that  the  Statute  gave  ^^^y  ^^^^  ^^ 
authority  to  the  Commissioners  to  tax  the  Costs  up  the  Commission- 
to  the  choice  of  Assignees,  and  that  their  Judgment  ers.    Particular 
must  stand  until  it  was  shown  to  be  erroneous.     Mr.   Objections  must 
Rote  then  stated,  that  the  Bill  amounted  to  IQ4/.  and  ^^^^^^'  (f^^^ 
that  such  Costs  in  general  did  not  exceed  50/.    His        .   ^^^^^^^ 

rr  111  /r.    •  •   i  tO glTC  O  CopV  0/ 

Honor  thought  that  was  not  sufficient,  without  a  more  j^^^Ul  a  Refers 

ptrticular   Statement   of  the   Objections  to  the  Bill,  encetoillbemade. 

Bfr.  Rose  then  observed,  that  the  Solicitor  had  refused 

to  give  a  Copy  of  his  Bill,  so  that  the  Petitioner  was 

unable  to  state  specific  Objections  to  particular  Charges ; 

and  on  that  ground,  the  Vice-chancellor  made  the  Order 

of  Reference. 

(a)  Ex  parte  Vincent,March     and  see  Ex  parte  Smith,  5  Ves. 
34, 1 786 ;  and  Ex  parte  Clarke      706. 
and  Cogan,  Cooke's  B.L.  p.  8 ;         (^)  3  Ves.  &  Bea.  141 . 
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i8t  November. 

A  Plaintiff 
moving  as 
of  course^  to 
amend  his  BiUy 
(ifter  he  has  ta- 
ken  Exceptions 
to  the  Anstver, 
waives  his  Ex' 
ceptions-:  hemust 
movespecuJly 
JorUberly  to 
amendf  without 
prejudice  to  the 
Exception^ 


DE  LA  TORRE  v.  BERNALES. 

O  N  the  14th  July  1819,  the  Plaintiff  obtained  an  Order 
for  liberty  to  file  Exceptions  nunc  pro  tunc  to  the  De- 
fendant's Answer,  and  on  the  same  day  moved  to  amend 
the  Bill.  BothOrders  were  served  on  the  17th  July  1819. 
On  the  28th  July  1819,  an  Order  was  made  to  refer 
the  Exceptions,  and  on  the  subsequent  4th  of  August, 
a  Warrant  of  the  Master  was  served,  to  argue  the  Ex- 
ceptions, which  were  objected  to  before  the  Master  as 
irregular.  The  Master,  however,  proceeded  to  make  his 
Report  upon  the  Exceptions. 

On  this  day,  Mr.  Pepys  moved  that  the  Order  of 
the  28th  July  might  be  discharged,  and  all  further  Pro- 
ceedings thereunder  might  be  stayed,  on  the  ground 
that  the  Petitioner  having  obtained  an  Order  to  amend 
generally,  he  could  not  afterwards  refer  the  Defendant's 
Answer  for  Insufficiency,  or  proceed  under  a  previous 
Order  obtained  for  that  purpose ;  and  he  cited  Taybr 
V.  Wrench  (a),  where  the  Defendant  moved  to  discharge 
an  Order  referring  Exceptions  to  the  Answer,  on  the 
ground  that  the  Petitioner  had  amended  the  Bill  pre- 
viously to  taking  the  Exceptions  ;  and  the  Lord-Chart' 
cellar  admitting  the  general  Rule,  thought  that  an 
excepted  Case,  as  the  Amendment  was  only  of  the  mere 
addition  of  a  Defendant  requiring  no  further  Answer. 

Mr.  Roupell,  contra : — 
This  Case  falls  within  the  Exception  of  Taylor  and 
Wrench  (6).     For  the  only  Amendment  here  was  the 


(a)  9  Ves.  315. 


(b)  Ibid. 
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Prayer  of  Process  against  one  of  the  Defendants,  which 
was  a  mere  clerical  Omission^  and  the  Amendment 
required  no  further  Answer.  They  do  not  move  to 
discharge  the  Order  for  leave  to  file  Exceptions  to  the 
Answer  nunc  pro  tunc,  but  only  move  to  discharge  the 
Order  referring  the  Exceptions,  which  was  only  a  con- 
sequence of  the  former  Order,  and  must  be  valid  so  long 
as  the  former  Order  stands. 


De  la  Torre 

V. 
fiERMALEf. 


The  Vice-Chancellor: 

If  a  Plaintiff  excepts  to  an  Answer,  and  afterwards 
moves  to  amend  his  Bill,  that  operates  as  a  waiver  of 
the  Exceptions  to  the  Answer ;  for  the  Plaintiff  by  the 
Amendments  may  strike  out  the  very  Passages  in 
respect  of  which  the  Answer  was  excepted  to.  Where 
the  Plaintiff,  after  Exceptions  taken  to  an  Answer,  is 
desirous  of  amending  his  Bill,  without  prejudice  to  the 
Exceptions  previously  taken,  there  should  be  a  special 
Motion  to  that  effect  (c).  Such  a  special  Motion  might 
properly  have  been  made  in  this  Case,  as  the  intended 
Amendment  is  only  as  to  the  Prayer  of  Process,  and 
requires  no  further  Answer ;  and  this  Proceeding  has 
been  a  mere  slip.  Let  the  Order  to  amend  be  discharged, 
and  take  another  Order  for  liberty  to  amend,  by  praying 
Process  against  the  Defendant,  as  to  whom  you  have 
omitted  to  pray  Process,  without  prejudice  to  the  Ex- 
ceptions taken  to  the  Answer ;  and  let  the  Master  review 
his  Report  upon  the  Exceptions,  the  Plaintiff  paying 
the  Costs  of  this  Motion. 

(c)  See  Jacob  v.  Hall,  12  Ves.  458. 
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' '        JEFFERY  and  others  v.  Sir  J.  C.  HONYWOOD. 

3d  November. 
yj'    .     .  j^    This  was  a  BUI  for  the  specific  Performance  of  an 

J.  and  to  all  and  Agreement  to  purchase  certain  Premises.     The  Vendee 

,  every  the  Child  objected  a  want  of  Title.    The  question  in  the  Cause 

and  Children^  arose  upon  a  Will,  by  which  the  Testator  gave  certain 

•tvhdher  Male  or  Estates,  subject  to   some  Charges  thereon,  Wto  his 

B^^z£ ^  Daughter  Mary,  the  Wife  of  T.  fV.  Jefery ;  and  to afl 

y      yw**y     j^j  every  the  Child  and  Children,  whether  Male  or 
tssutngf  and  unto  . 

Kis her  and  thei    ^^^^^^f  ^^  ^^^  Body  lawfully  issuing;  and  unto  his, 

HeirSfasTenants  ^^^  ^^^  ^^^^  Heirs  or  Assigns  for  ever,  as  Tenants  in 
inCommon.  Common,  and  not  as  Joint  Tenants. 

Held,  that  M. 
J.  took  an  Estate      At  the  date  of  the  Will,  Mary  Jefery  was  living,  but 
Jbrlife,  Kmth        ^j^^  jj^  j^  ^j^^  life-time  of  the  Testator,  leaving  Ten 

Remainder  to        ^n,i  .1 .         ..     tm  •  a^*/v* 
I    ni  J  J  Children,  the  Plaintiffs. 

her  thudren,  as 

Tenants  in  Com- 
mon in  Fee.  "^^^  question  was.  Whether  One-eleventh  Share  of 

the  Estates  lapsed  by  the  death  of  Mrs.  J^ery,  in  the 
life-time  of  the  Testator,  and  descended  to  his  Heir  at 
Law ;  or  whether  the  Entirety  of  the  Premises  passed 
to  the  Plaintiffs  under  the  Will  ?  In  other  words.  Whe- 
ther Mary  Jefery  was  intended  to  take  together  wi& 
her  Children  as  Tenants  in  Common  in  Fee ;  or  wheiher 
she  was  intended  to  take  the  whole  for  her  life,  with 
Remainder  to  her  Children  ? 

Mr.  Bell,  and  Mr.  Sugden,  for  the  Plaintiffs  :— 
Mrs.  Jeffery  took  only  an  Estate  for  life.     In  Doe 
V.  Burnsalt  (a)  there  was  a  Devise  to  the  Niece  of  A.  0. 
and  the  Issue  of  her  Body  as  Tenants  in  Common,  if 

\ 

(a)  6  T.  R.  30. 
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more  than  one ;  but  in  defadt  of  such  Issue,  or  being 
such  they  should  all  die  under  the  age  of  twenty-one, 
and  without  leaving  lawful  Issue  of  any  of  their  Bodies, 
then  over.  This  it  was  held  gave  only  an  Estate  for 
life  to  A.  O.  the  Niece.  So  in  Doe  v.  Laming  (6),  there 
was  a  Devise  to  A,  C.  and  the  Heirs  of  her  Body  law- 
fully begotten  or  to  be  begotten,  as  well  Females  as 
Males,  and  to  their  Heirs  and  Assigns  for  ever,  to  be 
equally  divided,  as  Tenants  in  Common ;  and  it  was 
held  that  A.  C.  took  only  for  Life,  and  the  Children  in 
Fee.  In  Hockley  v.  Matobey  (c),  Mr.  Lloyd  cited  an 
anonymous  MS.  Case,  which  he  had  compared  with 
the  Registrar's  Book,  and  found  correct.  A.  devised 
to  B.  and  his  Heirs  Male,  equally  to  be  divided  between 
them,  share  and  share  alike.  B.  had  four  Children, 
and  the  Court  held,  that  B.  took  for  life  only,  and  the 
Principal  was  to  be  divided  among  his  Heirs  Male 
equally.  These  Cases  are  decisive  to  show  that  Mary 
Jeffery  took  only  an  Estate  for  life,  and  the  Children, 
the  Plaintiffs,  in  Fee.  The  Case  of  Oates  v.  Jackson  (rf) 
will  probably  be  insisted  upon  on  the  other  side ;  but 
in  that  Case  there  was  an  express  Estate  for  Life  devised 
to  the  Wife,  as  appears  in  the  Report  of  it  in  Modem 
Reports  {e),  and  after  her  decease  to  his  Daughter,  and 
to  the  Children  of  her  Body  begotten  or  to  be  begotten 
by  W.  A.  and  to  their  Heirs  for  ever ;  so  that  the 
Daughter  and  her  Children  took  as  Joint  Tenants. 
In  that  Case,  the  Court  relied  upon  the  doctrine  in 
Co.  lAtt.  (f),  which  related  to  a  Feoffment,  and  is 


1819. 


(S)  2  Burr.  1100. 

(c)  1  Vcs.  jun.  145. 

{d)  s  Str.  117s. 

(e)  7  Mod.  439. 

(y* )  p.  9  a.  The  words  arc, 


<<  B.  having  divers  Soqs  and 
Daughters,  A.  giveth  Lands 
to  B,  et  Uteris  svis^  et  a  lour 
hcirrs;  the  Father,  and  all 
his  Children,  do  take  a  Fec- 


' V  ' 

Jeffert 
and  others, 

V, 
HONYWOOD. 
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and  others, 

HONYWOOD. 


inapplicable  to  a  Case  upon  a  Devise.  In  this  Case 
the  Devise  is  to  Mary  Jeffery ^  and  to  all  and  every 
the  Child  and  Children,  8cc.  and  unto  his,  her  or  their 
Heirs  and  Assigns  for  ever,  as  Tenants  in  Common. 
The  sentence  is  broken.  The  Devise  is  not  to  Mary 
Jeffery  and  her  Children  and  their  Heirs,  but  to  her 
and  to  the  Children.  There  is  therefore  a  separate,  in- 
dependent Gift  to  the  Children,  and  this  is  followed 
by  the  words,  and  unto  his,  her  and  their  Heirs,  &c. 
As  the  Devise  was  to  the  Child  and  Children,  the 
Testator  proceeds  to  give  it  to  his,  her  or  their  Heirs, 
to  provide  for  the  event  of  there  being  only  one,  whether 
Male  or  Female,  or  of  there  being  more  than  one; 
but  if  he  had  intended  the  Mother  and  Child  or  Chil- 
dren to  take  the  Fee,  in  all  events  there  would  have 
been  more  than  one  to  take,  and  he  would  have  said 
generally,  and  their  Heirs ;  or  had  he  used  words  re- 
ferring distributively  to  the  Heirs  of  each,  he  would 
naturally  have  referred  to  the  Parent  before  the  C3ul- 
dren,  and  have  said,  her,  his  or  their  Heirs.  When 
was  the  Division  to  be  made,  if  the  Wife  took  as  Te- 
nant in  Common  with  her  Children  bom  and  to  be  bom? 
Upon  the  whole,  it  seems  clear  that  Mary  Jeffery  took 
for  Life,  with  Remainder  to  her  Children,  the  Plaintiffs, 
in  Fee,  and  consequently  that  they  are  able  to  make  a 
good  Title. 


Mr.  Hodgson,  for  the  Defendant : — 

There  is  certainly  a  conflict  of  Cases  on  the  question 
now  agitated.    The  doctrine  in  Wilde'a  Case  (g),  which 


simple  jointly  by  force  of  these 
words,  (their  Heirs;)  but  if 
he  had  no  Child  at  the  time  of 


the  Feofimenty  the  Child  bmn 
afterwards  shall  not  take.** 
(g)  6  Co.  17  a. 
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arose  upon  a  Will,  is  in  favour  of  the  Defendant.    The 
Resolution  there  was,  that  '*  if  A.  devises  his  Land  to 
B.  and  his  Children  or  Issues,  and  he  hath  not  any 
Issue  at  the  time  of  the  Devise,  that  the  same  is  an 
Estate  Tail,  for  the  intent  of  the  Devisor  is  manifest 
and  certain  that  his  Children  or  Issues  should  take; 
and  as  immediate  Devisees  they  cannot  take,  because 
they  are  not  in  rerum  natura ;  and  by  way  of  Remainder 
they  cannot  take,  for  that  was  not  his  intent,  for  the 
Gift  is  immediate ;  therefore  there,  such  words  shall  be 
taken  as  words  of  Limitation,  scil.  as  much  as  Children 
or  Issues  of  his  Body,  for  every  Child  or  Issue  ought 
to  be  of  the  Body ;  and  therewith  agrees  a  Case,  TVm. 
4  Eliz.  reported  by  Serjeant  Benloes,  where  the  Case 
was,  that  one  devised  Lands  to  Husband  and  Wife,  and 
to  the  Men-children  of  their  Bodies  begotten,  and  it 
did  not  appear  in  the  Case  that  they  had  any  Issue 
Male  at  the  time  of  the  Devise,  and  therefore  it  was 
adjudged  that  they   had  an  Estate  Tail  to  them  and 
the  Heirs  Male  of  their  Bodies ;  but  if  a  Man  devises 
to  A.  and  to  his  Children  or  Issue,  and  they  then  have 
Issue  of  their  Bodies,  then  his  express  intent  may  take 
effect  according  to  the  rule  of  the  Common  Law ;  and  no 
manifest  and  certain  intent  appears  in  the  Will  to  the 
contrary,  and  therefore  in  such  case  they  shall  have  but 
a  Joint  Estate  for  Life."    This  doctrine  has  been  ever 
since  followed.     In  Oates  v.  Jackson  it  was  relied  upon. 
That  Case  is  expressly  in  point  with  the  present.    The 
only  difficulty  there  was  as  to  after-bom  Children.    In 
that  Case,  according  to  the  Report  of  it  in  Modem  Rep. 
the  Devise   was   to  Isabella  and  to  her  Children  be- 
gotten or  to  be  begotten.    The  only  circumstance  in 
which  the  present  Case  differs  from  Oates  v.  Jackson, 
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is,  that  here  the  Devisees  take  as  Tenants  in  Com- 
mon, and  there  they  took  as  Joint  Tenants;  but  in 
that  Case,  Ch.  J.  Lee  doubted  whether  the  Devisees 
were  not  Tenants  in  Common,  but  seems  to  have 
thought  that  made  no  difference.  In  the  Anonymom 
Case,  cited  by  Mr.  Uoyd  in  Veiey^  it  does  not  ap- 
pear that  B.  had  any  Children  living  at  the  date  of 
the  Will,  aijd  on  that  the  whole  question  turns.  In 
Doe  v.  Bumsallj  it  was  clear  the  Condition  did  not 
apply  to  Manfy  the  Wife,  but  to  the  Parties  in  whom 
the  Fee  was  to  vest,  and  consequently  she  could  not 
take  the  Fee ;  and  in  that  Case  it  does  not  appear  that 
Mary  had  any  Children  living  at  the  date  of  the  Will. 
It  is  clear,  therefore,  as  I  submit,  that  one-eleventh 
Share  of  this  Estate  was  absolutely  bequeathed  to  Mrs. 
Jeffery ;  and  that  by  her  death,  in  the  life-time  of  the 
Testator,  the  Devise  lapsed,  and  that  her  Share  went 
to  the  Heir  at  Law  of  the  Testator ;  and  therefore  the 
Plaintifis  cannot  make  a  good  Title,  unless  the  Testa- 
tor's Heir  at  Law  joins  in  the  Conveyance. 

The  Vicb-Changellor  : — 
The  question  is.  What  Estate  Mary  Jeffery  was  in- 
tended to  take  under  the  Will  of  her  Father,  whether  for 
Life,  or  as  Tenant  in  Common  in  Fee  with  her  Children? 
It  is  plain,  that  after-bom  Children  would  be  included 
in  this  Devise;  and  it  is  a  singular  intention  to  impute 
to  a  Father,  that  he  means  his  Daughter's  personal 
Interest  in  the  Estate  should  continually  diminish  upon 
the  birth  of  a  new  Child.  It  is  admitted,  that  the 
Daughter  either  takes  the  Whole  for  Life,  or  a  Share  in 
Fee.  I  am  of  Opinion,  that  the  Linaitation  of  the  Fee 
here  is  confined  to  the  Children ;  and  that  the  Mother 


V, 
'HOKYWOOD. 
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cannot  be  comprehended  in  the  expression  ''his,  her 

or  their  Heirs  and  Assigns."     I  consider,  therefore,  that 

there  are  two  Gifts,  one  to  the  Mother,  without  Words       Jeffery 

of  Limitation  superadded ;  and  another  to  her  Children,     ^^^  others, 

their  Heirs   and  Assigns.    And  tliese  two  Gifts  can 

only  be  rendered  sensible  by  construing,  as  the  words 

import,  a  Life  Estate  to  the  Mother,  and  a  Remainder 

in  Fee  to  the  Children. 

In  Oates  t.  Jackson,  the  Mother  was,  by  the  plain 
force  of  the  expression,  comprehended  in  the  Limitation 
in  Fee ;  and  I  cannot  consider  that  Case  either  as  ruling 
the  present  Case,  or  as  inconsistent  with  the  other 
Authorities  which  have  been  cited. . 


TOLSON  V.  LORD  FITZWILLIAM. 


1  HE  Vice-'Chancellor  held,  that  when  a  Demurrer  is  4th  November, 
struck  out  of  the  Paper  for  want  of  Appearance,  it 
cannot  be  again  set  down  without  an  Order ;  and  that 
formerly  it  was  the  Practice  to  make  the  Order  only 
upon  Petition,  but  that  it  is  now  done  also  by  Motion. 
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*        "        '  FRENCH  V.  MYLES  and  others. 

5th  November- 

In  Schedules  ThE  Plaintiff,  together  with  George  RtiS8ell,isince  de- 
annexed  to  an  ceased,)  and  the  Defendant  Robert  Nixon,  were  in  Part- 
Answer  there  nership ;  and  it  was  agreed  the  Business  should  be  sold^ 
tvas  a  material  together  with  the  Stock  and  certain  Partnership  Pre- 
SrS^t^  mises.  A  Sale  took  place  in  the  lifetime  of  Rutsell, 
mtaJdne an  A  -  ^^^  ^'^^^  managed  by  him ;  and  he  received  the  out- 
cmint  before  the  standing  Partnership  Debts ;  but  a  considerable  part  of 
Master.  Upon  the  Partnership  Stock  and  Effects  remaining  unsold. 
Petition  and  were  after  his  death  sold  by  his  Executors.  The  pre- 
AffidaoU,  the  gent  Bill  was  filed  against  the  Executors  of  Russell,  and 
^^^  ^  the  Assigness  of  Gexyrge  Sharpe  and  his  Sons,  Bank- 
Suoolem^^al  ^^P^  >  (which  George  Sharpe  was  one  of  the  Executors 
Schedules.  ^^  Russell,  who  principally  acted  in  the  management  of 

the  Executorship,  and  who  had  paid  the  Monies  re- 
ceived into  a  House  carried  on  by  him  under  the  firm 
of  George  Sharpe  ta  Sons ;)  praying,  for  an  Account  of 
the  Partnership  Estate,  and  the  Produce  thereof;  and 
that  the  Plaintiff,  and  the  Defendant  Robert  Nixon, 
might  be  paid  their  Shares  of  the  same.  Answers  were 
put  in  to  the  Bill ;  and  to  the  Answer  of  the  Assignees 
of  Sharpe  8c  Sons  three  Schedules  were  annexed.  The 
Cause  was  heard ;  and  a  Decree  made,  directing  an 
Account.  On  the  taking  of  the  Account  before  the 
Master,  the  second  and  third  Schedules  annexed  to  the 
Answer  of  George  Sharpe  and  his  Assignees  was  offered 
as  Evidence  in  support  of  a  Charge  carried  in  by  the 
Plaintiff:  it  was  then  discovered  that  there  was  a  ma- 
terial Error  in  the  Heading  of  the  second  and  third 
Schedule.  The  .second  Schedule  was  headed  thus: 
^  How  much  and  what  part  of  the  Partnership  Estate 
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and  Effects  of  Russell  &  Co.  and  the  Monies  pro- 
duced thereby,  remained  in  the  hands  of  the  said  Tes- 
tator at  his  deaths  and  came  to  the  hands  of  George 
Sharpe  and  his  Co-executors,  or  any  of  them ;  and  what 
they  have  done  therewith ;"  whereas  it  ought  to  have 
been  described  as  '*  The  Account  of  the  Receipts  and 
Payments  of  the  House  of  George  Sharpe  &  Sons,  in 
Account  with  the  Executors  of  George  Russell^ 

The  third  Schedule  was  headed  thus :  ''  An  Account 
of  such  part  of  the  said  Co-partnership  Estate  and  Effects 
of  the  said  George  Russell  as  were  received  or  possessed 
by  the  said  Bankrupts,  or  either  of  them ;  and  what 
Amount ;  and  upon  what  occasion ;  and  how  disposed 
of;"  whereas  it  ought  to  have  been  described  thus: 
'*  The  Account  of  the  Receipts  and  Payments  of  George 
Sharpe,  as  one  of  the  Executors  of  the  said  George 
Russell.*' 

In  consequence  of  these  erroneous  descriptions  of  the 
Schedule,  the  joint  Estate  of  George  Sharpe  and  his 
Partners  appeared  to  be  debtor  in  respect  of  their 
Receipts  of  the  Partnership  Property  of  Russell,  French, 
&  Nixon,  to  the  amount  of  36,672/.  135.  7^. ; 
whereas,  if  the  Schedule  had  been  headed  properly,  it 
would  appear  that  the  joint  Estate  of  the  Bankrupts 
was  a  Creditor  against  the  Executors  of  Russell  to  the 
amount  of  9,552/.  45.  10^.  so  that  by  the  Mistake  in 
the  Schedules,  the  joint  Estate  of  the  Bankrupts  was 
prejudiced  to  the  amount  of  46,224/.  18$.  5</. 

Under  these  circumstances^  a  Petition  was  presented 
by  the  Defendants,  the  Assignees  of  George  Sharpe  8c 
Sons,  supported  by  Affidavit,  praying,  that  they  might 
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be  at  liberty  to  produce,  and  carry  in,  before  said 
Master,  Evidence  to  show  the  Errors  in  the  Schedules, 
and  that  the  Master  might  be  at  liberty  to  receive  such 
Evidence :  and  in  case  it  should  appear  to  the  Master 
that  the  House  of  George  Sharpe  &  Sons  did  not  re- 
ceive the  Sums  in  the  third  Schedule  stated  to  have 
been  received  by  them,  then  that  he  might  be  directed 
to  certify  such  his  Opinion  in  the  General  Report  to  be 
made  by  him  in  pursuance  of  the  Decree;  and  that  in 
taking  the  Accounts  by  the  Decree  directed,  the  Master 
might  be  directed  to  admit  as  a  Charge  against  the 
Bankrupts  jointly,  or  against  George  Sharpe,  as  such 
Executor  as  aforesaid,  separately,  such  Sums  of  Money 
only  as  upon  the  whole  of  the  Evidence  so  to  be  pro- 
duced and  laid  before  him  might  in  truth  appear  to 
have  been  respectively  received  by  the  said  House  of 
George  Sharpe  &  Sons  jointly,  and  by  the  said  George 
Sharpe,  as  such  Executor  as  aforesaid,  separately ;  or 
that  it  might  be  ordered,  that  the  Petitioners  might  be 
at  liberty  to  have  the  Cause  re-heard,  and  that  in  the 
mean  time  all  further  Proceedings  under  the  Decree 
might  be  stayed ;  or  that  all  such  Proceedings  might  be 
stayed,  until  the  Petitioners  shall  have  exhibited  their 
Supplemental  Bill  of  Compfaint  against  the  Plaintiff 
and  the  several  other  Parties  to  the  said  Cause,  for  the 
purpose  of  establishing  the  truth  of  the  matters  and 
things  before  stated ;  or  that  such  other  or  further 
Order  might  be  made  as  might  be  just,  for  the  purpose 
of  correcting  the  erroneous  and  inaccurate  Statements 
in  the  Schedules. 


Mr.  Wilson  and  Mr.  /.  Stephen,  in  support  of  the 
Petition  r— 
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Mr.  Trotver,  contra: —  1819. 

We  do  not  a<jmit  the  Error  complained  of.  In  this 
stage  of  the  Cause  the  Answer  cannot  be  altered; 
especially  as  one  of  the  Persons  who  put  in  the  Answer  Myles 
is  dead.  In  The  East  Itidia  Company  v.  Keighley  {a),  and  others, 
the  Defendant  was  held  to  be  bound  by  his  Answer, 
though  he  admitted  by  mistake  that  he  was  Debtor  in 
a  large  Sum,  when  the  fact  was  he  was  a  very  con- 
siderable Creditor, 

The  Vice-Chancellor: — 

In  the  Case  alluded  to,  the  Debtor  succeeded  in  in- 
ducing the  Master  to  take  the  Account  upon  a  different 
principle  from  what  he  had  himself  admitted  to  be  just 
between  him  and  the  East  India  Company.  In  this 
Case  there  is  a  manifest  Mistake  in  the  Description  of 
the  Schedules.  Where  a  Mistake  is  made  in  an  Answer 
in  Matter  material  to  the  Decree,  the  Court  permits  a 
Defendant  to  file  a  Supplemental  Answer  before  the 
Decree.  Here  the  Mistake  is  made  in  Matter  not 
material  to  the  Decree,  but  to  the  Account;  and, 
acting  by  analogy,  I  must  permit  the  Defendants  to  file 
Supplemental  Schedules,  with  liberty  to  produce  them 
before  the  Master  upon  the  taking  of  the  Accounts. 

(a)  JntCf  p.  16. 
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7th  November. 

If  BiU  state* 
a  Defendant  to 
be  out  of  the  Ju' 
rkdictton^  and  it 
is  admitted  by 
Infant  Defend* 
antSf  Proof  of 
the  Fad  is  stiU 
necessary.    Re* 
Uefmay  be  had, 
under  a  general 
Prayer  Jor  Re" 
Uef  in  a  BiU 
without  any 
particular 
Prayer. 


WILKINSON  V.  BEAL  and  others. 

1  HE  Bill  stated^  that  one  of  the  Defendants  was  out 
of  the  Jurisdiction.  The  Defendants  admitted  the  fact; 
but  some  of  them  were  Infants.  No  Proof  was  made 
that  the  Defendant  was  out  of  the  Jurisdiction. 

The  Vice-Chancbllor  : — 

If  I  Qould  act  upon  the  admission  of  an  Adult  De- 
fendant, I  cannot  act  upon  the  admission  of  Infant 
Defendants. 


Another  question  that  arose  was,  Whether  a  Prayer 
for  general  Relief  was  sufficient,  without  any  Prayer 
for  specific  Relief?     Upon  which 

The  Vice-Chancellor  observed,  that,  if  a  Party  prays 
particular  Relief,  to  which  he  is  not  entitled,  he  may 
nevertheless,  under  the  Prayer  for  general  Relief,  have 
such  Relief  as  he  is  entitled  to  upon  the  Case  alleged 
and  proved,  and  that  he  could  not  be  in  a  worse  situa- 
tion, because  he  had  not  prayed  particular  Relief  to 
which  he  was  not  entitled  (a). 


(a)  See  on  this  subject,  2     3d  edit,  and  the  Cases  there 
Madd.  Frin.  and  Pract,  171,      noticed. 
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WILLS  V.  SAYERS.  wi!^ 


y  8th  November* 

•A  KILWICK,  by  hi»  Will,  bequeathed  to  the  De-      Bequat  to  & 
fendent  750/.  Three  per  cent^  Stock,  upon  Trust,  to  niarried  fVoman 
apply  600/.  Stock,,  and  the  Dividends,  for  the  sole  and  ^^  ^^f"^  ^ 
■eparate  use  and  benefit  of  hi»  Daughter  the  Plaintiff  ^         ^LIih 
Maty  Wills,  and   her  Receipts  were  to  be  sufficient  -  ^  ^^  afier-' 
discharges  for  the  same;  and  150/.  Stock,  the  residue  ^^^^^  ^  Bequut 
of  the  said  750/.  Stock,  for  the  use  oi  his  Grand-  of  the  Residue 
chUdren  JIf.  WilU,  O.  K.  Wills,  and  J.  M.  Wills,  st  for  ker  own  ust 
•uch  times  and  in  such  manner  as  Plaintiff  M.  Wills  fl»^  *«»C^';  tie 
•hould  direct.    And  he  bequeathed  all  his  household  ^^^^^ 
and  other   (}oods»  Plate,   Linen,.  China,  Books  and  £gf^^\^f^^ 
personal  Estate,  not  thereinbefore  disposed  of,   after  Wife. 
payment  of  his  Debts  and  Funeral  and  Testamentary 
Charges,  unto  the  Plaintiff,  for  her  own  use  and  benefit ; 
and  appointed  the  Defendant  Sole  Executor  of  his 
Will.. 

The  que  stion  was.  Whether  the  w(mk,  ''  for  her 
own  use  and  benefit,"  used  in  the  Residuary  Bequest 
gave  the  Plaintiff  a  separate  Estate  ? 

M?.  BeUp  and  Mr.  Tinney ^iof  the  Plaintiff: — 

The  Wife  took  a  separate   Estate.      In   Lumb.   v. 

Milnes  (a),  a  Case  is  noticed  of  Jones  v^ ,  where, 

on  a  Bequest  to  a  married  Woman  ''  for  her  own  use,'' 
it  was  held  to  pass  a  separate  Estate  to  the  Wife.  Ift' 
Ex  parte  Ray  (Jb),  a  Case  was  cited  by  Sir  S.  Romilly^ 

(a)  5  Vc$.  5:20.  [b)  Ant  ft  vol.  i,  ao6^ 

Vol.  IV.  E  e 
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1819.  ^f  Johnes  v.  Lockart  (c),  where  a  Legacy  to  a  married 

'  '  "  Woman,  '*to  her  own  use  and  benefit/'  was  held  to 
Wills  p^ss  a  separate  Estate ;  and  in  that  Case  of  Ex  parte 
Ray,  the  late  Vice-Chancellor  says,  "  Taking  the  words 
'  sole  use'  by  themselves,  they  must  have  the  same 
meaning  as  '  separate  use'  (d)."  In  Adamson  r.  Amd^ 
tage  (e),  the  words,  ''  for  her  own  sole  use  and  benefit,' 
were  held  to  pass  a  separate  Estate;  and  the  C%tft 
mentioned  in  TAonb  v.  Milnes  is  there  relied  upon,  la 
Kir*  V.  PauKn  (/),  the  Bequest  was  •'  to  be  art  her 
disposal ;"  and  in  Wagstaff  v.  Smith  (g),  ''  to  her  oM 
use,  independent  of  her  Husband ;"  and  in  botii  OaM^ 
it  was  held  to  be  a  separate  Estate. 

Mr.  Heald,  contrd : — 
The  only  decided  Case  that  appears  to  be  be  in  point 
is  thatof  JoAnef  v.  Lockart,  cited  in  £r/Mirff  R^.  llmt 
went  fieurther  than  any  Case  went  before.  The  present 
Case  is,  however,  distinguishable;  for  in  this  Case  a 
Bequest  is  first  made  of  a  Sum  of  Money  ''  for  the 
sole  and  separate  use  and  benefit  of  the  Plaintiff,  her 
Receipts  to  be  a  sufficient  discharge  for  the  same;" 
and  then  follows  the  Bequest  in  question.  The  Tea- 
tator  shows  that  he  knew  the  distinction  between  Pro- 
perty given  to  the  Wife's  separate  use,  and  otherwise ; 
and  as  he  has  not  used  the  same  words  in  the  Bequest 
of  the  residue,  it  cannot  be  supposed  that  he  meant  to 
give  her  a  separate  Property  in  it. 

(c)  See  this  Case  partica-  separate  Estate.    I  probably 

larly  stated  by  Mr.  Belt,  from  misunderstood  Sir  SamtitL 

the  Registrar^B  Book,  in  his  (d)  Ante,  vol.  L  p.  907. 

Note  to  i>e  V.  Priaur^  3  Bro.  <e)  Coop.  Rep.  283. 

C.  C.  383  ;  by  which  it  ap-  (/)  7yin.  Abr.  9&  pL  43. 

pears,  that  the  Legacy  in  that  (g)  9  Ves.  6^3* 
Case  was  not  held  to  pass  as 
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The  Vice-Chancbllor  : — 
In  Equity,  as  at  Law,  a  Gift  to  the  Wife  is  a  Gift  to 
the  Husband,  who  being  bound  to  maintain  the  Wife, 
is  entitled  to  her  Property.  A  Court  of  Equity  will 
however  execute  a  Trust  for  the  sole  and  separate  use 
of  the  Wife,  whea  the  intention  of  the  Donor  to  that 
effect  is  unequiyocally  declared.  A  Gift  to  the  Wife 
fbr  her  use  is  no  declaration  of  such  an  intention,  and  it 
is  difficult  to  find  any  substantial  distinction  between 
a  Gift  to  a  Wife  for  her  use,  and  a  Gift  to  a  Wife  for 
her  own  use.  But  if  such  a  distinction  could  prevail 
m  another  Case,  it  coutd  not  govern  this  Case.  Here 
the  Testator,  as  to  the  same  Person  with  respect  to 
another  Gift,  has  appointed  a  Trustee,  and  expressly 
directed  the  application  of  it  to  her  sole  and  separate 
use ;  he  knew,  therefore  the  technical  form  of  excluding 
the  right  of  the  Husband ;  and  I  cannot  infer  that,  as  to 
this  Legacy,  he  intended  what  he  has  not  expressed. 
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STURGESS  V.  PEARSON. 

ifTv 9tR  November. 

(V.  SPRING  ALL,  by  his  Will,  gave  one  fifth  of      „ 

Bequest  to  A.- 
certain  personal  Property  mentioned  in  his  Will,  in  j^  of  Interest 

the  following  words:  "I  give  the  Interest  and  Divi-  and  Dividends  of 

dends  of  one  other  fifth  part  thereof  to  be  paid  tp  my  personal  Pro- 

Daughter  Anne   Tatnall,  during  her  natural  life ;  and  V^^^vS^^  ¥^  >' 

a^^r  her  decease.  I  give  the  same  to  be  equally  di-        1/'*/^.,  . 

°  ^       ^  tqtuMtf  dnided 

amongst  her  three  CUlirenf  or  su^  of  them  as  shall  he  Uiomg  at  her  death. 

The  Children  all  died  in  the  life-time  of  the  Tenant  for  Life.    Held,  ikai 

thfjf  to9h  vesitfd  Iniertits^  trc^missibU  to  their  Representatives. 

£  R  2 
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▼ided  amongst  her  three  Children',  or  such  of  them  as 
shall  be  living  at  her  decease,  the  same  to  be  paid  to 
them  at  their  age  of  twenty-one  years." 

Anne  Tatnall  had  three  Children,  all  of  whom  she 
survived ;  viz.  a  Daughter,  who  died  und^  twenty-oo^ 
and  unmarried;  a  Son,  who  attained. twenty-one  and. 
died,  leaving  one  Child,  the  Defendant,  S.  A.  Tatnall; 
and  the  third  a  Daughter,  Elizabeth  Brown,  who  at- 
tained twenty-one,  married,  and  survived  her  Husband, 
and  died,  leaving  four  Children,  the  Infant  Plaintifi, 
having  made  her  Will,  by  which  she  bequeathed  to  the 
Plaintiff  Burgess,  her  surviving  Executor,  all  her  Estate 
and  Effects,  for  the  benefit  of  her  four  Children. 

The  question  was.  Whether  the  Children  of  Amst 
Tatnall  took  vested  Interests  under  the  Will  of 
G.  Springall,  though  they  died  before  their  Mother; 
or  whether,  in  the  events,  their  Legacies  were  undii- 
posed  of? 

On  behalf  of  the  Plaintiffs,  it  was  contended  they 
took  vested  Interests,  and  Harrison  v.  Foreman  (a)  wito 
cited  as  in  point ;  on  the  other  hand  it  was  urged,  that 
the  Legacies  were  only  to  take  place  if  the  Legatees 
were  Uving  at  the  death  o{  Anne  Tatnall;  and  that  to 
hold  the  Plaintiffs  entitled  would  be  in  effect  to  strike 
out  of  the  Will  the  words  ''such  of  them  as  shall  be 
living  at  her  decease.'' 

The  Vice-Chancellob  : — 
IfUe  Will  had  stopped  with  the  Bequest  of  the  In- 
terest and  Dividends  to  A.  Tatnall  for  her  life,  and 


(fl)  5  Ves.  ao7 ;  and  tee  Smither  v.  WUhck^  9  Ves.  «34. 
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after  her  decease  to  be  equally  divided  amongst  her 
three  Children,  it  is dear  the  Children  would  have  taken 
Tested  Interests;  but  the  Testator  adds  these  words, 
''  or  such  of  them  as  shall  be  living  at  her  decease  f 
and  upon  this  expression  the  difficulty  arises.  If  I 
were  to  indulge  conjecture,  I  might  think  the  Testator 
did  not  intend  that  the  Children  should  take  unless 
they  survived  their  Mother ;  but  where  the  expressions 
used  are  capable  of  a  sensible  effect,  it  is  not  safe  to 
depart  from  them.  The  vested  Interests  first  given  by 
the  Will,  are,  by  the  form  of  the  expression,  only  de- 
feated in  case  there  shall  be  some  or  one,  and  not  all 
of  the  Children  living  at  the  Mother's  death ;  but  that 
event  did  not  happen,  for  there  was  not  one  Child 
living  at  the  Mother's  death.  The  alternative  branch 
of  the  sentence,  therefore,  fails,  and  the  primary  expres- 
sion, which  gave  vested  interests  to  the  Children,  takes 
effect.    The  Case  of  Harrison  v.  Foreman  is  in  point 
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JAMES    ST.  JOHN    MASSEY,    JOHN    BRUCK-  16th  November. 

FIELD,  and  JOHN  WILLIAMS       -      Plaintiffs;      A  Person ^ra^ 

and  iuitousfy  acting 

HARMOND  BANNER         -        -        -    Defendant  *""  '^^  Collection 

of  Debts,  Sfc. 
By   Indenture,    16th    March    1815,    between    Mary  ^^f^^r  a  Trust 

Banner,  of  Liverpool,  of  the  first  part,  the  several  Per-  ^^^^^^^^^^^ 

Monet/  he  re- 
ceived with  his  own  Money ^  by  placing  it  m  his  Banker's  hands  in  his  own 
NamCy  and  upon  his  own  general  Account*  The  Bankers  were  in  the  habit  of 
paying  him  an  Interest  of  three  per  cent,  upon  Money  in  their  hands.  He  in^ 
formed  the  Trustees  that  the  money  was  in  Bank,  but  did  not  state  with 
whom;  nor  that  it  was  mixed  with  his  own  Monies;  nor  that  an  Interest 
was  to  be  paid  upon  it-  T%€  Bankers  iaving  failed,  he  is  annwerablt  for  the 
Ia>9S  upon  the  Trust  Monry, 

E  E  3 
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i^ig.  sons  whose  Names  were  subscribed,  of  the  second  pait, 

'  ^  '  and  the  Plaintiffs,  of  the  third  part ;  Maty  Bamur 
M ASSET  assigned  all  her  Property  to  the  Plaintiffs,  upon  Trast, 
'  to  sell  the  same ;  and  after  the  payment  of  the  Expense 
Ban  NEIL  ^  ^^^  Deed  and  the  Sale,  to  divide  the  residue  amongst 
her  Creditors,  the  Parties  of  the  second  part,  iHio 
should  execute  the  Deed,  in  equal  proportions,  ae- 
cording  to  their  Debts,  and  to  pay  the  Surplus  (if  any) 
to  Mary  Banner ;  and  the  Parties  of  the  second  part 
agreed  to  take  the  Assignment,  in  satisiftction  of  their 
Debts,  and  to  release  her  from  any  Claim.  The  Deed 
contained  other  usual  Covenants ;  and  amongst  others 
it  was  mutually  covenanted,  that  if  at  the  end  of  two 
months  the  Plaintiffs  or  Claimants  whose  Debts  should 
amount  to  40/.  should  refuse  or  omit  to  execute  the 
Deed,  that  it  should  be  at  the  option  of  Maty  Bonnet 
to  declare  the  Deed  void  or  valid ;  but  if  she  should 
keep  to  or  abide  by  it,  she  should  receive  and  take  the 
Dividend9  or  Shares  of  the  outstanding  Parties;  and 
that  Mary  Banner  should  have  power  to  enlarge  the 
time  limited  for  the  eventual  operation  of  the  Deed  for 
the  space  of  one  month  after  the  date.  The  Deed  wts 
executed  by  the  Plaintiffs,  and  the  Creditors  of  Mary 
Banner,  but  not  by  all  of  them,  until  the  22d  June  1816. 
The  Deed  was  not  executed  by  Mary  Banner  until  the 
2d  August  1816.  When  the  Deed  was  proposed,  and 
Afterwards  when  it  was  prepared,  the  Defendant,  the 
Brother  of  Mary  Banner,  and  an  Accountant,  offered, 
in  order  to  save  expense,  to  collect  and  receive  the 
Debts  due  to  Mary  Banner,  and  to  sell  and  dispose  of 
the  Effects,  and  to  make  no  charge  for  his  trouble; 
which  offer  was  accepted.  He  accordingly  sold  the 
Effects,  and  collected  Debts,  amounting  in  the  whole, 
;after  payment  of  Expenses,  to  674/.  los,  ^d.  which 
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was  received  between  the  months  of  March  1815  and 
July  1^16 ;  and  which  he  mixed  with  his  own  Monies, 
by  paying  it  in  his  own  Name  and  to  his  own  Account 
into  his  Bankers^  Aspinall  &  Co.  of  Liverpool,  who  were 
at  that  time  in  good  credit,  and  allowed  Interest  for 
Balances  in  their  hands.  The  Defendant  alleged  that 
he  had  always  left  in  his  Bankers  hands  the  full  amount 
of  the  Trust  Monies. 

The  Defendant  wrote  to  the  Plaintiffs  a  Letter,  dated 
Lherpool,  agOi  January  1816,  stating,  that  the  Divi- 
dend would  be  from  6^.  8d.  to  75.;  that  he  was 
anxious  the  Creditors  should  receive  it  when  they  had 
all  signed;  saying  also,  as  to  the  Trust  Monies 
which  he  had  collected,  ''  It  is  in  Bank  here,  and  I 
will  not  feel  answerable  for  it,  though  I  am  confident 
of  its  security :  one  of  our  Banks  to-day  suspends  its 
Payments.'^  No  disapprobation  was  expressed  at  the 
lodgment  of  the  Money.  The  Defendant  was  not  in- 
formed that  all  the  Creditors  had  signed  until  the 
37th  June  1816.  On  the  22d  June  1816,  the  Bankers 
stopped  Payment;  and  on  the  following  27th,  a  Com- 
mission issued  against  Aspinall  &  Co.  and  they  were 
declared  Bankrupts;  at  which  time  the  Defendant  had 
in  their  hands  964/.  12  s.  iid. 

The  Bill  was  filed  by  the  Plaintiffs  against  the  De- 
fendant for  an  Account;  and  the  question  was.  Whether, 
under  the  circumstances,  the  Defendant  was  bound  to 
abide  by  the  loss  sustained  by  the  failure  of  the  Bankers  i 

Mr.  Bell,  and  Mr.  Rose,  for  the  Plaintiffs: — 
Though  the  Defendant  acted  gratuitously,  he  is  liable 
for  the  Money  received  by  him.     The  Money  was  not 
separated  and  ear-marked  at  the  Bankers,  but  mixed 
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with  his  own,  and  at  his  disposal;  and  the  Banken 
allowed  Interest  on  the  Balances  in  their  hands.  He 
says  in  the  Letter  of  the  25th  of  January  i8l6,  that 
the  Money  is  in  a  Bank  h^re,  but  does  not  say  what 
Banky  or  that  he  had  mixed  it  with  his  own  Monies, 
or  that  the  Bankers  paid  Interest  on  Balances  in  tfaor 
hands.  In  Wren  v.  Kirtan  (a),  a  Receiver  was  charged 
with  a  loss  by  the  failure  of  the  Banker,  the  Remit- 
:tances  being  made  to  his  own  credit  and  use,  and  not 
to  the  separate  account  of  the  Trust  The  present  was 
not  altogether  a  gratuitous  Trust,  for  by  placing  the 
Money  wi&  his  Bankers  he  gained  a  credit  with  them 
to  that  amount,  and  an  allowance  of  Interest.  The 
Defendant  therefore  is  liable  to  the  payment  of  this 
Money. 


Mr.  Agar,  and  Mr.  Spence,  for  the  Defendant : — 
It  would  be  extremely  hard  if  the  Defendant  were 
decreed  to  pay  this  Money.  The  Bill  is  objectionabk 
for  want  of  Parties,  as  all  the  Creditors  who  signed  the 
Deed  ought  to  have  been  Parties;  but  we  do  not  insist 
upon  that  objection.  The  Defendant  did  right  for 
-safety  to  place  the  Money  in  a  Banker's  hands.  He 
informed  the  principal  Trustee  that  it  was  in  Bank  at 
Liverpool,  and  he  made  no  objection.  It  could  not  be  dis- 
tributed until  all  the  creditors  signed,  and  before  the  day 
on  which  the  Defendant  received  Notice  that  they  had 
all  signed,  a  Commission  was  issued  against  the  Bankers. 
Miss  Banner  did  not  execute  the  deed  until  the  sd 
August  1816,  and  until  that  time,  which  was  after  the 
failure  of  the  Bank,  no  Person  had  a  right  to  claim  this 
Property.      It  is  not  a  proper  Case  for  a  Court  of 


(«)  11  Ves.  377. 
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Bquity.  The  Receipts  are  all  on  one  side,  and  no 
Payments,  nor  is  any  obstruction  occasioned  by  Miss 
Banner.    Dmwiddie  v.  Bayky  (6.) 

The  Vice-Chancellor  : — 
I  have  held,  that  a  Principal  may  in  all  cases  file  a 
Bill  against  an  Agent,  for  an  Account  (c.) 

For  the  Defendant : — 
In  Belchier  v.  Parsons  (rf)»  where  a  Trustee  paid  Rents 
into  a  Banker's  hands  who  failed,  he  was  not  held  liable ; 
and  in  Knight  v.  Lord  Plymouth  (e),  a  Receiver  placed 
Monies  in  his  Banker's  hands  to  his  own  account,  the 
Bankers  failed,  and  Lord  Hardwicke  held,  the  Receiver 
was  not  Uable.  That  case  is  cited  and  approved  by 
Lord  Rosslyn,  in  Rowth  v.  Howell  (f).  In  Adams  v. 
Claxton  (g),  the  Agent  of  a  Trustee  placed  Money  at 
his  Bankers,  mixing  it  with  his  own,  and  the  Bankers 
failing,  the  Trustee  was  not  considered  as  responsible* 
Here  the  Defendant  was  the  Agent  of  the  Trustee. 
That  case  therefore  is  in  point.  The  Defendant  here 
acted  gratuitously ;  he  was  not  in  Trade,  or  liable  to  a 
-Commission,  on  wliich  stress  is  laid  in  Wren  v.  Kirton{h\ 
In  Cases  of  Bailment,  a  Bailee  without  reward  is  not 
responsible  for  a  Loss,  if  he  treats  the  Property  in  the 
same  manner  as  his  own.  This  Defendant  took  the 
same  care  of  this  Property  as  of  his  own.  He  had 
Money  of  his  own  to  the  amount  of  300/.  as  well  as 
this  Money,  in  the  Bankers  hands,  when  they  failed. 


(h)  6  Ves.  136. 

(c)  Mackenzie  v.  Johnttone 
and  others,  ante,  p.  373. 

(d)  Amblefi  219. 


(e)  3  Atk.  480 ;  and  S.  C. 
1  Dick.  1 20 ;  3  Ves.  566. 
(J)  3  Ves.  566. 
(g)  6  Ves.  326. 
(A)  1 1  Ves.  377. 
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The  Money  remained  untouched  in  the  Bankers  hands 
from  the  time  it  was  paid  in,  and  was  always  ready  to 
be  distributed  whenever  the  Trust  Deed  should  be  exe- 
cuted by  all  the  Creditors.  The  Interest  allowed  by 
the  Bankers  upon  the  Deposit  was  intended  to  be  paid 
o  the  Trustees,  to  whom  it  belonged,  and  by  whom  it 
was  recoverable.  A  distinguishing  cucumstance  in  this 
Case,  is,  the  fact  before  mentioned,  of  Notice  bemg 
given  to  the  acting  Trustee  that  the  Money  was  placed 
in  a  Bank  at  Liverpool,  and  that  no  objeeticMi  was  made 
to  the  Deposit 

The  ViCE-CHANCELIiOB  : — 

This  may  be  a  Case  of  individual  hardship,  but  the 
Court  is  bound  to  proceed  upon  those  principles  which 
are  deemed  essential  to  the  general  interests  of  mankind 
The  Defendant  being  the  gratuitous  Agent  of  his  Sister's 
Trustees,  receives  their  Mcxiey,  which  he  mixes  with 
his  own,  by  paying  it  into  his  own  Bankers,  and  on 
his  own  general  account  These  Bankers  were  in  the 
habit  of  paying  him  an  Interest  of  three  per  cent  on 
the  Monies  in  their  hands.  The  Defendant  says  he 
meant  to  give  Credit  to  the  Trustees  for  their  pro- 
portion of  the  Interest,  but  he  never  made  any  inti- 
mation to  that  effect  This  Money  is  partly  k>Bt  by  the 
ftulure  of  the  Bankers ;  and  the  question  is.  Whether 
the  Defendant  can  throw  this  Loss  upon  the  Trust  It 
is  said  to  be  the  common  habit  of  mankind  to  place  all 
Monies  for  safe  custody  in  the  hands  of  a  Banker, 
and  that  the  Defendant  was  therefore  well  justified  in 
placing  these  Monies  in  his  Bankers  hands,  and  thus 
constituting  the  Bankers  the  Agents  of  the  Trust.  I 
will  not  say  what  might  have  been  the  efiect  if  he  had 

(1)  11  Ves.  377. 
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placed  these  Monies  in  the  same  Bankers  hands  with 
full  Information  of  the  Trusty  and  to  a  distinct  Trust 
Account     It  is  sufficient  to  say,  that  here  the  Defend- 
ant gave  no  Notice  to  the  Bankers  that  any  part  of  the 
Monies  in  their  hands  was  Trust  Property.    Both  he 
and  they  treated  the  Monies  as  wholly  his  own,  and 
the  Bankers  considered  themselves  as  his  Agents  solely. 
It  is  said  that  he  gave  Notice  to  the  Trustees  that  he 
had   so  invested  the  Money,  and  that  they  did  not 
object  to  it,    and  are  therefore  to  be  considered  as 
having  authorized  it.     If  he  had  given  full  Notice  with 
whom  he  had  invested  it,  and  that  he  had  mixed  it  with 
his  own  Monies,  and  that  an  Interest  would  be  derived 
from  it,  there  would  have  been  great  weight  in  that 
argument ;  but  his  Letter  of  the  26th  January  1816,  only 
states  that  ''  It  is  in  Bank;"  not  stating  with  what 
Banker,  or  that  it  is  mixed  with  his  own  Monies,  or 
that  a  Profit  is  to  be  derived  from  it. 


1819- 

Massbt 

and  otbergy 

Banner. 


The  fact  alleged  by  the  Defendant,  that  he  had  always 
a  Balance  in  his  Bankers  hands  equal  to  the  Trust 
Money,  is,  in  my  view  of  the  case,  immaterial.  I  con- 
sider the  Trust  Monies  thus  mixed  with  his  own,  and 
placed  in  his  Bankers  hands  on  his  own  general  ac- 
count, to  be  an  employment  of  the  Trust  Money  for  his 
own  advantage  or  his  own  credit,  and  that  he  is  there- 
fore responsible  for  the  Loss  which  has  resulted  from  it. 
I  think  this  not  a  Case  for  Interest  or  Costs. 


Note. — On  an  Appeal  to  the  LordrChancellor,  His 
Honoris  Decision  was  affirmed. 
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17th  November. 

AGiftby 
Testator  in  his 
life-time  to  Le- 
gateeSf  rfter  a 
Will  giving 
ihem  Legacies  f 
held  to  be  part 
Satisfaction  of 
the  Legacies  f 
upon  Evidence 
of  the  Intention 
of  the  Testator 
to  thai  effect. 


Between  PETER  ISAAC  THELLUSSON,  afterwards 
the  Right  Honourable  PETER  ISAAC  Baron 
RENDLESHAM,  but  since  deceased,  and  others, 

Plaintiffs; 

The  Reverend  MATTHEW  WOODFORD,  Qerk, 
since  deceased,  and  others        -        -      Defendants; 

Andy 

Between  the  said  MATTHEW  WOODFORD  and 
another    -        -        -        -        -        -       Plamtiffs; 

The  said  PETER  ISAAC  THELLUSSON,  afterwards 
Lord  RENDLESHAM,  and  others    -    Defendants; 

And, 

Between  Sir  RALPH  JAMES  WOODFORD,  Sir 
CHARLES  WILLIAM  FLINT,  and  JOHN 
GEORGE  WOODFORD        -        -        Plaintiffs; 

HENRY  HOYLE  ODDIE,  an  Infant,  by  his  Guar- 
dian        -         .  ^        -         -         Defendant 

1  HIS  Cause  came  on  upon  Exceptions  to  the  Master*s 
Report. 

Peter  Thellusson,  by  his  Will,  bequeathed  to  his 
Executors  12,000/.  in  Trust,  as  soon  as  conveniently 
might  be  after  his  decease,  to  lay  out  the  same  in  the 
Public  Funds,  or  on  Government  Securities,  and  to 
pay  the  Dividends  and  Produce  thereof  to  his  Daughter 
Arme,  during  the  time  she  remained  unmarried;  and 
directed,  that  Interest  at  four  per  cent,  should  be  paid 
to  her  on  the  said  sum  of  1 2,000  /.  until  the  same  should 
be  invested,  to  be  reckoned  from  the  day  of  his  de- 
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And  in  case  his  Daughter  should  marry,  with 
such  Consent  as  therein  mentioned,  he  directed,  that, 
upon  the  treaty  for  such  Marriage,  the  said  12,000  2. 
or  the  Funds  in  which  the  same  should  then  be  in- 
vested, should  be  covenanted  to  be  paid  or  transferred 
to  Trustees,  to  be  nominated  and  appointed  in  such 
Settlement  by  his  Executors,  upon  such  Trusts,  Ends, 
Intents  and  Purposes  as  they  should  direct  and  ap- 
point, but  not  otherwise. 

And  he  thereby  also  gave  to  his  Executors  a  further 
sum  of  1 2,000  Z.  upon  the  like  Trusts,  in  favour  of  his 
Daughter  Augusta  Charlotte ;  and  he  gave  all  his  real 
Estate,  and  all  the  residue  of  his  personal  Estate,  unto 
Woodford  Stanley  and  E,  L  A.  Woodford,  upon  certain 
Trusts  therein  mentioned ;  and  he  appointed  them, 
together  with  his  Wife  Anne  Thetlusson,  Executors 
and  Executrix  of  his  Will.    The  Testator  died  21st  July 

1797- 

By  the  Decree  made  igth  February  1801,  on  the 
Hearing  of  the  two  first-mentioned  Causes,  the  Trusts 
of  the  Will  were  ordered  to  be  carried  into  execution, 
and  various  Directions  were  given  therein;  and  it 
was,  among  other  things,  referred  to  the  Master, 
Mr.  Holford,  to  appoint  a  new  Trustee  in  the  place 
of  Stanleys  and  to  inquire,  whether  the  Defendant 
Thomas  Champion  Crespigny,  (who  after  the  Testator's 
death  had  married  the  said  Augusta  Charlotte  Thellus^ 
son,)  had  made  any  Settlement  on  his  Wife,  and  the 
Issue  of  their  Marriage,  and  whether  the  same  was  a 
proper  Settlement. 


Thbllussok 
and  otbersy 

V. 

Woodford 
and  others. 


By  an  Order,  24th  July  1803,  the  said  Master  was 


4*2 

and  othorsy 

WOODFOUD 
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difoet^,  inter  ulia^  to  state  what  Adyertiflemenld  \m 
bftd  puUiflhed  for  the  Creditors  of  the  Testator  to  amd 
in  before  him  asd  prove  their  Debts ;  and  whether  soy^ 
and  what.  Debts  or  Legacies  of  the  said  Testator  rs- 
mained  unsatisfied ;  and  whether  any,  and  what.  Claims 
of  any  such  Debts  or  Legacies  were  then  depei 
before  him. 


The  Master,  by  his  Report,  loth  December  1803, 
after  reciting,  among  other  things,  the  Bequest  of  the 
said  sums  of  12,000/.  in  favour  of  the  said  Testator^s 
Daughters  Aram  and  Aug^$ta  Charlotte,  certified,  that 
the  said  Testator  afterwards  made  the  following  Entnea 
in  his  Ledger;  viz.  *'  Asrne  Thettusson,  1796,  Sept^n- 
ber  8th,  1^000  2.  East  India  Stock,  I  have  put  under 
her  Name  at  the  India  House, — this  is  to  be  accounted 
as  part  of  what  I  bequeathed  to  her  by  my  Will,  at 
177/.;  1/.  5s.  Brokerage;  1,771/.  6 «.— --A«ig«(4i 
Charlotte,  1796,  September  8th,  1,000/.  East  lodia 
Stock,  I  have  put  under  her  Name  at  the  India  House, 
— this  is  to  be  accounted  as  part  of  what  I  bequeathed 
to  her  by  my  Will,  at  177/.;  1/.  5<.  Brokerage; 
1,771/.  55."  And  he  found,  that  the  said  Mattkiw 
Woodford  and  E.  J,  A.  Woodford^  as  such  acting  Ex- 
ecutors, had  set  apart,  out  of  the  said  Testator's  per- 
sonal Estate,  the  sum  of  10,298/.  155.  for  the  use  of 
the  said  Anne  ITiellusson,  ifi  order  to  make  good  tb^ 
Legacy  of  12,000/.  so  given  in  Trust  for  her;  comput- 
ing the  said  East  India  Stock,  so  valued  at  1,771  /.  5<* 
in  the  said  Ledger,  as  part  of  the  said  Legacy.  A^i 
he  found,  that  the  said  acting  Executors  bad  set  apart, 
out  of  the  said  Testator's  personal  Estate,  the  sum  of 
10,228/.  155.  for  the  said  A.  C.  Crespigny,  in  order  to 
make  good  the  Legacy  of  19,000/.  so  given  19  Trust 
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fbrher  a»  i^oresaid;  computing  t^  Baid  1,000  J.  East 
India  Stock,  so  valued  at  1^771 2.  59.  in  thd  said 
Ledger,  as  part  of  the  said  Legacy.  And,  after  stating 
flte  several  other  Legacies  bequeathed  by  the  Will,  the 
Master  certified,  that  the  several  Les^acies  thereinbefofo 
mentioned  were  all  the  Legacies  bequeathed  by  the 
WiB ;  and  that  it  did  not  appear  to  him  that  asiy  of 
them  remained  unsatified,  except  the  Legacies  of  An-* 
nuhies  in  the  French  Funds. 


i«i^ 


l^H 


TnsLLUBSoir 
and  others^ 

WoonFORD 


By  an  Order,  22A  December  1803,  it  was,  among 
•ther  things,  ordered,  that  the  said  Report  should  be 
coKi^rmed. 


Master  Cox,  who  succeeded  Master  Holford,  by  hi» 

Report,  17th  May  1805,  after  reciting  the  Settlement, 

bearing  date  23d  March  1 798,  made  on  the  Marriage 

of  Arme  Thellusson  with  T.  C.  Crespigny,  since  deceased, 

and  also  Heciting  the  Bequest  of  the  said  12,000/.  in 

Trust  for  the  said  A.  C.  Thellusson,  and  that  the  said 

Testator  afterwards  transferred  into  her  name  1,000/. 

East  India  Stock,  and  in  his  Ledger  opened  an  Account 

with  her  for  the  same,  and  charged  her  with  the  sum 

of  1,771  /.  55.  the  price  of  such  Stock ;  and  at  the  foot 

of  the  said  Account  made  a  Memorandum  in  writing,^ 

that  such  Stock  was  to  be  considered  part  of  what  he 

bequeathed  to  her  by  his  Will ;  and  reciting  that  the 

said  sum  of  i>77i/«  65.  being  deducted  from  the  said 

Legacy  of  12,000/.  had  reduced  the  same  to  10,228/. 

15  s.  and  that  M.  Woodford  and  E.  I.  A.  Woodford  the 

acting  Executors,  had,  in  payment  of  the  said  sum  of 

10,228/.  155.  and  in  satisfaction  of  said  12,000/.  after 

such  a  deduction  as  aforesaid,  appropriated  20,821/. 

171.  yd.  Imperial  Three  per  Cents,  being  of  th^  value 


Th£LLUSSOV 

and  others^ 
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of  10,228/.  155.  at  the  market  price  of  that  Stock,  on 
the  day  that  such  appropriation  was  made;  and  le- 
citing  that  i,ooo/.  East  India  Stock,  and  said  20,821  /. 
I J  8.  *]d.  Imperial  Three  per  Cents,  then  formed  the 
value  or  amount  of  the  said  Legacy  of  12,000/.;  and 
that  such  intended  Marriage  was  consented  to  by  the 
Persons  therein  named ;  and  that  it  had  been  agreed, 
that  said  1,000  /.  East  India  Stock,  and  20,821  Lijs.*jJL 
Three  per  Cents,  should  be  disposed  of  and  settled 
in  manner  thereinafter  mentioned;  it  was  witnessed, 
declared  and  agreed,  that  if  such  intended  Marriage 
should  take  effect,  the  said  1,000/.  East  India  Stock, 
and  20,821/.  175.  jd.  Three  per  Cents,  should  imme- 
diately  after  the  solemnization  thereof,  be  transferred 
into  the  names  of  Trustees  therein  named,  upon  the 
Trusts  therein  mentioned ;  the  said  Master  certified,  that 
upon  consideration  of  the  said  Settlement,  he  conceived 
the  same  was  a  fit  and  proper  Settlement  upon  the  said 
At^usta  Charlotte  Crespigny,  and  the  Issue  of  the  said 
Marriage. 


By  an  Order  made  June  1805,  upon  the  Petition  of 
the  said  Augusta  Charlotte  Crespigny,  it  was  ordered, 
inter  alia,  that  the  said  Report  should  be  confirmed* 

A  Settlement  was  made  23d  June  1801,  on  the  Mar- 
riage of  the  said  Ann  Lukiu  with  William  Lukin,  Esq. 
containing  the  like  Recitals  as  in  the  Settlement  of 
Mrs.  Crespigny;  and  the  said  1,000/.  East  India  Stock, 
and  20,8^1  /.  175.  yd.  Imperial  Three  per  Cents,  which 
the  said  acting  Executors  had  appropriated  in  discharge 
of  her  said  Legacy  of  12,000/.  was  settled  to  the  uses 
therein  mentioned. 


By  an  Order  made  21st  January   1818,  upoA  the 
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Petition  of  William  Lukin  and  Anne  his  Wife,  and 
A,  C.  Crtspigny,  it  was  referred  to  Master  Cox  to  in- 
quire and  state  to  the  Court,  whether  the  Petitioner 
William  Lukin,  in  right  of  the  said  Anne  his  Wife,  and 
the  Petitioner  A.  C.  Crespigny,  were  entitled  to  any 
and  what  Sum  of  Money,  in  addition  to  the  sum  of 
10,228/.  15^.  reported  due  to  each  of  them,  the  said 
Anne  Lukin  and  A.  C.  Crespigny,  in  respect  of  their 
respective  Legacies  of  12,000/.  given  and  bequeathed 
to,  or  in  Trust  for  them,  by  the  Will  of  the  said  Testa- 
tor; and  the  said  Master  was  to  state  specially  his 
Opinion  thereon  to  the  Court. 
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Under  this  Order,  the  said  Petitioners  carried  in  a 
Claim  before  the  said  Master,  whereby  the  said  William 
Lukin,  in  right  of  the  said  Anne  his  Wife,  and  the  said 
A.  C.  Crespigny,  claimed  to  have  the  said  two  several 
sums  of  1,771/.  55.  and  1,771/.  55.  paid  to  them  over 
and  above  the  Sums  that  they  had  respectively  re- 
ceived for  the  Legacies  of  12,000/.  each  so  bequeathed 
to  them ;  and  in  support  of  their  Claim,  they  laid  the 
following  Affidavit  of  the  said  A.  C.  Crespigny  before 
the  Master: — 


**  Saith,  That  in  or  about  the  month  of  December 
1796,  Peter  ITiellusson,  Esq.  deceased,  the  Father  of 
Deponent,  and  the  Testator  in  the  Pleadings  named, 
being  then  at  Rendlesham,  in  Suffolk,  informed  the 
Deponent  and  her  Sister,  Anne  Lukin,  then  Anne 
Thellusson,  another  Daughter  of  the  said  Testator,  that 
he  had  placed  1,000/.  East  India  Stock  in  each  of 
their  names ;  and  from  that  time  to  the  time  aforesaid. 
Testator's  death.  Deponent  and  her  Sister  received  the 
Dividends  upon  the  said  respective  sums  of  1,000 /. 

Vol.  IV.  Ff 
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East  India  Stock  so  transferred  to  them,  and  at  all 
times  considered  the  said  Stock  to  have  been  gireil 
to  them  by  th^  said  Testator,  particularly  as  said  Tes- 
ter from  that  period  discontinued  making  them  vtk 
allowance,  which  he  had  previously  made  to  them,  for 
their  own  personal  Expenditure  and  Pocket  Money: 
and  Deponent  further  saith,  that  neither  at  the  time 
when  said  Testator  informed  her  and  her  said  Sister 
of  his  haying  placed  the  said  sums  of  i,ooo/.  East 
India  Stock  in  their  respective  names  as  aforiesaid,  nOr 
at  iEtny  time  afterwards,  did  he  ever  infoiin  Deponent, 
nor  as  Deponent  believes,  the  said  Anke  Lukin,  or  in 
any  manner  intimated,  that  the  same  was  intended  as 
a  part,  or  in  lieu  of  the  Provision  made  or  intaided  to 
be  tnade  for  Deponent,  or  the  said  jitine  Lutein,  by  the 
WiD  of  said  Testator ;  but  on  the  contrary,  the  Batoi 
was  always  represented  and  spoken  of  by  fhe  said 
Testator,  and  was  always  considered  by  Deponent,  bM 
as  she  believes  by  the  said  Anne  Lukin,  as  an  lAisolute 
Gift  from  the  said  Testator  to  Deponent  and  said  Aime 
Lukin  respectively,  and  without  any  i^efererice  to  any 
Provision  made  or  intended  to  be  made  by  his  Will,  for 
Deponent  or  said  Anne  Lukin,  or  either  of , them :  and 
Deponent  further  saith,  that  she  was  never  informed, 
nor  had  any  knowledge  of  the  Entries  contained  in 
the  Ledger  of  the  said  Testator,  relative  to  the  s^d  two 
sums  of  1,000/.  East  India  Stock,  until  after  the  d^th 
of  said  Testator/' 


The  Master,  Mr.  Cox,  by  his  Report  of  the  27th  May 
i8ig,  made  in  pursuance  of  the  Order  of  21st  January 
1818,  after  stating  the  Bequests  by  the  Will  of  the 
said  Tt slater  of  the  sum  of  12,000/.  for  the  benefit 
of  each  of  his  Daughters,  the  said  Anne  Lukin  and 
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A.  C.  Crespigmf,  and  stating  so  much  of  the  said  Decree 
as  directed  the  then  Master,  Mr.  Hoiford,  to  take  an 
Account  of  the  said  Testator's  Debts,  and  Funeral 
Expenses  and  Legacies;  and  the  said  Order,  27th  July 
1803,  for  the  late  Master  to  state,  whether  any  and 
what  Debts  or  Legacies  of  the  Testator  remained  un- 
satisfied; and  stating  the  said  late  Master's  Report, 
dated  loth  December  1803,  as  above  recited,  wh^eby 
he  certified,  that  it  did  not  appear  to  him  that  any  of 
the  said  Legacies  remsdned  unsatisfied,  except  the  Le« 
gacies  of  Annuities  in  the  French  Funds,  and  the  said 
Order,  dated  23d  December  1803,  confirming  same;  the 
said  Master,  by  his  Report,  certified,  that  the  Ledger 
of  the  said  Testator,  mentioned  or  referred  to  by  the 
said  Report  of  the  said  late  Master,  had  been  produced 
before  him,  and  it  appeared  to  him  that  the  said  Book 
was  in  the  nature  of  a  Ledger,  and  indexed,  conunencing 
in  the  year  179^,  after  the  Testator  had  retired  from 
Business,  and  is   all  in   his  own   hand-writing,  and 
brought  down  to  the  30th  June  1797^  being  within 
three  weeks  of  his  death ;  and  contains  an  account  of 
his  pecuniary  transactions  in  the  way  of  Loans,  Pur* 
chase  and  Sales  of  Stock,  Discount,  yearly  Profits  and 
Loss,  D'  and  C'    Account  with  sundry  Persons,  a 
Particular  of  the  Payments  for  his  House  Expenses, 
and  a  general  Statement  of  his   Property,  made  up 
annually  to  the  31  st  December,  the  last  Statement 
being  to  31st  December  1796;  and  that  he  had  in  the 
said  Schedule  to  his  said  Report,  set  forth  such  of 
the  Entries  in  the  said  Ledger,  as  seemed  to  him  in 
anywise  material  to  the  present  question;  and  he  found 
that  the  said   Book  or  Ledger  is  referred  to  by  the 
Will  of  the  said  Testator  in  manner  following ;  viz.  *'  I 
Aitther  give  and  bequeath  unto  my  said  Son,  Peter 
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luMc  Thellusson,  the  sum  of  7^600  /.  in  order  to  makei 
with  what  I  have  before  given  to  him,  as  it  stands  in  my 
Books,  the  sum  of  23,000/.;" — and  he  found  by  the 
Evidence  laid  before  him,  that  Townley  Ward,  late  of 
Henrietta-street,  Covent-garden,  deceased,  was  some  years 
previous  to  the  death  of  the  Testator  employed  by  him 
to  make  his  Will; — and  he  found,  that  in  a  Bock  kept 
by  the  said  Toumley  Ward,  which  was  found  among  his 
Books  and  Papers,  and  which  had  been  produced  be- 
fore him,  the  said  Master,  and  verified  by  the  Afiidavit 
of  Cliff*  Ashmore  aforesaid,  who  succeeded  the  said 
Totonley  Ward  in  his  Business,  there  is  an  Entry,  a 
Copy  of  which  he  had  set  forth  in  the  Second  Schedule 
to  his  said  Report;  which  Entry  is  in  the  hand-writing 
of  Jcmss  Moss,  deceased,  who  in  the  year  1 797  was  a 
Clerk  to  the  said  Townley  IFard;— and  he  found,  by 
the  Affidavit  of  the  said  Cliff  Ashmore,  that  there  was 
found  among  the  Drafts  and  Papers  belonging  to  the 
said  Townley  Ward,  a  Paper-writing,  intituled,  "  A 
Codicil  to  be  annexed  to,  and  taken  as  part  of,  the  last 
Will  and  Testament  of  me  the  under-written  Peter 
Thellusson;"  of  which  Paper  he  had  set  forth  a/flc 
simile  Copy  in  the  Third  Schedule  to  his  Report ; — and 
he  found,  that  such  intended  Codicil  was  never,  in  fact, 
executed  by  the  said  Testator; — and  he  found,  that, 
in  the  month  of  July  1 797,  the  said  Testator  purchased 
an  Estate  at  Anortherby,  in  the  county  of  York,  which 
appeared  to  him  to  be  the  Estate  mentioned  in  the 
said  Entry  in  the  said  Book  kept  by  the  said  Townley 
Ward,  for  which  the  said  Testator  was  then  in  treaty ; 
— and  he  found,  that  the  said  Testator  not  having  re- 
published his  Will,  or  executed  any  Codicil  thereto, 
the  said  Estate  at  Arnotherby  descended  upon  his 
eldest  Son  the  said  Peter  Isaac  Thellusson  \  and  was 
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afterwards  purchased  of  him,  by  the  Trustees  of  the 
Will  of  the  said  Testator,  for  the  purposes  of  such  Will. 
'  And,  upon  consideration  of  the  several  Circumstances 
aforesaid,  the  said  Master  certified,  that  he  did  not  see 
any  sufficient  reason  to  differ  from  the  said  Report  of 
the  said  late  Master,  by  which  he  found  that  the  said 
Legacies  to  the  said  Anne  Thellusson  and  A.  C  Cres- 
pigny  were  satisfied  in  the  manner  mentioned  in  the 
said  Report  thereinbefore  stated;  and  he  therefore 
found,  that  the  said  'William  Lukin,  in  right  of  the 
said  Anne  his  Wife,  and  the  said  ji.  C.  Crespigny,  are 
not  entitled  to  any  Sum  of  Money  in  addition  to  the 
sum  of  10,228/.  155.  reported  due  to  the  said  Anne 
Lukin  and  A,  C.  Crespigny,  in  respect  of  their  respective 
Legacies  of  12,000/.  given  and  bequeathed  to  or  in 
Trust  for  them  by  the  said  Will  of  said  Testator  Peter 
Thellusson. 


4^ 

Thellussom 
and  othersy 

Woodford 
andotheis* 


The  First  Schedule  referred  to  in  the  Master's  Report. 

Peter  Isaac  Thellusson : 

1793,  January  1st.  D'. 

For  so  much  I  have  given  him  on  ae^ 
count  of   what  he  is  to  have  of  me,      £^      s,    d. 
or  my  Estate,  after  my  death      -        -  15,300    -    - 

1796,  April  1st. 
For  so  much  credited  him  out  of  the  sum 
of  7,500/.  on  the  Bond  ofCha*         -        100    -    - 

£.  15,400    -    - 


F  F3 


TBELLV880K 

and  others^ 

WOODIOBD 

md  olhfln* 
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George  Woodford  TieUutson: 

1793,  January  1st.  "D*. 

For  so  much  I  have  given  faim  on  ao 
count  of  what  he  is  to  have  of  me,        £.     s,  J* 
or  of  my  Estate,  after  my  death        •  15,000    -    •• 

1796,  April  iBt. 
For  so  much  credited  him  out  of  the 
sum  of  7,500/.   on    the    Bond   of 
Cha       '       -        *        -        ^        -        400    -   - 


£.  15^00    -   - 


Charles  ThiUuum: 

1793»  January  ist. 
For  so  much  I  have  given  him  on  ac* 
count  of  what  he  is  to  have  of  me,  or 
my  Estate,  after  my  death         -        -  10,008 

For  so  much  I  have  lent  him  on  his 
Bond,  for  which  he  pays  Interest,  to 
complete  his  Capital  in  ih6  House  oi 
Trade,  12,500/. 

N.  B.*— Same  as  opened  as  private 
or  particular  Account. 


0 


1795,  January  1st 
On  account  of  my  Son  Charles  inarry<» 
ing  Miss  Sabine  Robarts,  I  have  given 
him,  which  must  be  deducted  from  , 
the  Bond  he  has  given  me         -        «- 


5,000  —  — 


£.  15|008    2    0 
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1796,  April  1  St.  D^ 

For  80  much  credited  him  out  of  his  (•     5.   d^ 

Bond,  jgo/.;  and  Cash,  1  /.  175.  6d.      .  39I  17    6     Theliussoh 

and  others 

^'    *      ■  ■ 

£.  164P0  —  r-     Woodford 

^■■'^■■"  and  oth^vsi 


1793- 
Maria,  married  to  Augusttis  Phipp$ : 

For  so  much  I  have  given  her  on  her 

Marriage         ....        -  £.12,000.  0.  a 

Paid  this  in  4,000  /•  Bank  Stock. 

Placed  the  3i8t  Janu* 
ary  1793,  under  the 
Names  of  the  Hon, 

^       ^        '       )    William  Hervey,M9L* 

Three  per  Cent.  \    .     /^.         1      j  »  r 
^  •       I  jor  General,  and  F.i. 

7%e//ti5son,a8  Trustees 

for  Maria    and   her 

Children. 

N.  JB.— Interest  paid  to  AugustUM 
Phipps  to  the  day  the  Stocks  have 
been  paid  for,  and  so  have  entirely 
settled  this  Account. 

1796. 
Anne  Thellusson,  my  Daughter,  1,000/. 
East  India  Stock,  I  have  put  under 
lier  Name  at  the  East  India  House,— 
this  is  to  be  accounted  as  part  of  what 
1  bequeath  to  her  by  my  Will,  at  1 77  /• 

and  it  6 5.  Brokerage;  1,771/.  5*- 

F  F  4 
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1796.  jy. 

Augusta  Charlotte  Thellusson,  my  third 
Daughter,  1,000/.  East  India  Stock, 
I  have  had  put  under  her  Name  at 
the  East  India  House, — ^this  is  to  be 
accounted  as  part  of  what  I  bequeath 
to  her  by  my  Will,  at  177/.  and  1  /.  gs. 
Brokerage;  1,771/.  5«. 

STATE,  31st  December  1796. 

1796,  31  St  December. 
By  P.  /.  Thellusson,   what  I  have  paid 

towards  what   he  is  to  have  of  me,  £.      s. 

fol.51     -        -        -        -        -        -  15400.  0. 

George  Woodford  Thellusson,  fol.  51      -  15,400.  0. 

Charles  Thellusson     -    -    -    ditto      -  15,400.  0. 

Maria  Thellusson,  now  Wife  to  A.  Phipps  12,000.  0. 

jinne  Thellusson  -    -    -    -    fol.  93      -  1,771.  5. 

Augusta  C.  Thellusson    -    -    ditto      -  i»77i»  5* 


d. 
0. 
0. 
0. 
o. 
0. 
0. 


The  Second  Schedule  referred  to. 

Peter  Thellusson,  Esquire : 

1797,  February  3d. 
Attending  upon  you  this  day,  by  ap- 
pointment, in  Sherboume-lane,  in  order 
to  advise  on  your  Will,  and  at  the  same 
time  to  take  Instructions  to  prepare 
a  Codicil  thereto      -        .        -        . 


£,    5.     (2< 
o.    6.'    8. 


Coach  hire 


o.     1.0. 
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1797,  April  5th. 
Attending  upon  you  this  day,  by  ap- 
pointment, in  Sherboume-lane,  to  con- 
sult upon  your  Will,  and  also  upon 
your  intended]  Codicil,  when  you 
postponed  making  the  Codicil  until 
you  had  completed  the  purchase  of  an 
Estate  in  Yorkshire,  for  which  you 
was  then  in  treaty   -        -        - 
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1819. 
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Thillussoh 
and  others, 

Woodford 
and  others. 


-    £.  a.     13.    4 
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The  Third  Schedule  referred  to. 

A  Codicil  to  be  annexed  to,  and  taken  as  part  of, 
the  last  Will  and  Testament  of  me  the  under- 
written Peter  Thellusson. 


"  Whereas  I  have,  since  the  date  and  execution  of 
my  last  Will  and  Testament,  purchased  for  each  of 
my  two  Daughters,  Anne  and  Augusta  Charlotte,  the 
sum  of  1,000  /.  East  India  Stock,  and  which  now  stands 
in  their  Names  in  the  Books  kept  for  that  purpose; 
and  for  each  of  which  Capital  Stock  I  paid  the  sum  of 
l>^^^l•  as.  I  do  hereby  order  and  direct,  that  the 
said  sum  of  1,771  /.  5  s.  shall  be  deducted  from  each  o^ 
the  Fortunes  which  I  have  by  my  said  Will  given  to, 
or  in  Trust  for,  my  said  Daughters  respectively." 


To  this  Report,  the  said  William  Lukin  and  Wife, 
and  Augusta  Charlotte  Crespigny,  filed  the  following 
Exception :«— 
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'^  For  that  the  said  Master  has^  by  his  said  Heport, 
(after  stating  and  referring  by  way  of  £vi4ence^  amongst 
other  things,  to  a  Ledger  kept  by  the  Testator^  Peter 
Thellusson,  and  to  certain  Entries  therein  contained, 
and  set  forth  in  the  Schedule  to  his  said  Report  snch 
Entries  in  the  said  Ledger,)  certified,  that  upon  con- 
sideration of  the  several  circunistances  mentio|[ied  in 
his  said  Report,  he  did  not  see  any  sufficient  reason  to 
differ  from  the  Report  of  the  late  Mastet,  Mr.  Holfordf 
by  which  he  found  that  the  Legacies  therein  men- 
tioned, to  the  said  Anne  Lukin  and  Augusta  Charlotte 
Crespigny,  were  satisfied  in  manner  mentioned  in  his 
Report  thereinbefore  stated ;  and  that  he  therefore 
found  that  the  said  William  Luldn,  in  right  of  the  said 
AfMe  his  wife,  and  the  said  Aug^sta  Charlotte  CrisqHgmf, 
are  not  entitled  to  any  sum  of  Moa^  in  (addition  to 
the  sum  of  10,228/.  151.  reported  due  to  them  in 
respect  of  their  said  Legacy  of  1 2,000  i  each,  giyen 
or  bequeathed  to  or  in  trust  for  them  by  the  Will  of 
the  said  Testator,  Peter  Thellusson.  Whereas  the  said 
William  Xjukin  and  Anne  his  Wife,  and  the  said  Augu^a 
Charlotte  Crespigmf,  are  advised,  and  humbly  insist, 
that  the  said  Ledger  referred  to  by  the  said  Mastet 
Cox  in  his  said  Report,  and  the  Entries  therein  con- 
tained, were  not  admissible  Evidence  against  the  Be- 
quest contained  in  the  said  Will,  in  favour  of  the  said 
Anne  Lukin  and  Augusta,  or  for  the  purposes  of  esta- 
blishing the  Ademption  of  any  part  of  such  Bequests; 
and  that  the  same  ought  not  to  have  been  received  by 
the  said  Master  in  Evidence,  or  to  have  been  set  forth 
or  referred  to  in  his  said  Report;  and  that  the  said 
Master  ought  to  have  found,  by  his^  said  Report,  that 
the  said  William  Lukin  in  right  of  the  said  Anne  bis 
Wife,  and  the  said  Augusta  Charlotte  Crespigny,  were 


a 

V 

a 
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irespectively  entitled  to  a  sum  of  1^771/.  5t.  a^piece, 
and  to  Interest  thereon,  after  the  rate  of  four  per  cent.  ^ 
per  annum,  as  .from  the  death  of  the  said  Testator,  '^^ 
agreeable  to  the  directicms  of  his  said  WiU,  in  addition 
to  the  said  sum  of  10,228/.  155.  so  reported  due  to 
them  in  respect  of  their  said  Legacy  of  12,000/*  each : 
in  all  which,  8lc.'*  , 

Mr.  Hart,  and  Mr.  PhiUimore,  in  support  of  the 
Exceptions :— * 
This  is  a  new  Case.  The  question  is,  Wheth^  the 
Gift  of  the  1,000/.  East  India  Stock  was  pro  tanto  an 
Ademption  of  the  Legacy  of  12,000/.  We  contend  it 
was  not.  A  Gift  to  operate  as  an  Ademption  of  a 
Legacy,  most,  as  said  in  Grave  v.  Lord  Salisbury  (a), 
be  ejusdem  generis  as  the  Legacy ;  but  here  the  Legacy 
.by  the  Will  is  given  on  certain  Conditions,  and  |n  case 
of  Marriage  is  to  be  settled ;  but  the  Gift  of  the  i,ooo/. 
East  India  Stock  is  absolute  and  unconditional.  This 
Gift  prim&fade  could  not  be  construed  as  an  Ademption 
of  the  Portion  given  by  the  Will*  Ijt  is  said,  however^ 
that  by  the  Evidence  adduced  of  the  Testator's  Ledger^ 
and  of  an  intended  Codicil,  the  intention  to  adeem  is 
clear,  but  is  such  Evidence  admissible  i  It  is  contca* 
dieted  by  the  Affidavit  of  the  Daughter.  The  Evidence 
as  to  the  intended  Codicil  is  in  favour  of  the  Claim» 
for  it  shows,  that  the  Testator  thought  at  one  time  of 
declaring,  by  a  Codicil,  that  this  Gift  should  operate  as 
an  Ademption  pro  UuUo  of  the  Legacy ;  but  leaving  it 
unexecuted;  shows  also  that  he  had  abandoned  that  in* 
tention. 

(a)  1  Bro.  €•  C*  425. 


436 


i8i9- 

Tbellusson 
and  othersi 

V, 

Woodford 
and  otben. 


CASES    IN    CHANCERY. 

Mr.  Bell,  and  Mr.  Shadwell,  contra : — 
If  there  was  any  doubt  whether  the  Gift  operated  a^ 
an  Ademption^  none  can  exist  after  reading  of  the 
Evidence.  The  Entry  in  the  Ledger  is  decisive,  to  show 
that  an  Ademption  pro  tanto  was  intended  ;  and  it  may 
be  a  question,  whether  that  Ledger  might  not  have  been 
proved  in  the  Ecclesiastical  Court  as  part  of  the  Testa- 
tor's Will.  To  the  amount  of  this  1,000/.  the  Testator 
in  his  life-time  exercised  that  discretion  which,  as  to 
the  remainder  of  the  Legacy  of  12,000/.  he  deputed  to 
his  Executors  after  his  death.  The  intended  Codicil 
corroborates  the  proof  by  the  Ledger,  and  it  appears 
that  he  delayed  the  execution  of  the  Codicil ;  not  be- 
cause he  had  changed  his  intention  as  to  the  1,000/: 
but  because  he  was  about  to  complete  a  Purchase  in 
Yorkshire,  which  it  would  be  necessary  to  notice  in  his 
Codicil. 


The  Vice-Chancellor  [after  stating  the  Will]: — 

If  this  had  been  simply  a  Gift  of  1,000/.  India  Stock, 
without  more,  an  intention  to  adeem  the  Legacy  pro 
tanio  might  not  have  been  implied,  the  Gift  being  for 
the  absolute  benefit  of  the  Legatee,  and  the  Legacy 
being  only  of  a  qualified  Interest.  This,  however,  is 
not  a  case  of  implication,  but  of  express  declaration,  on 
the  part  of  the  Testator,  that  the  1,000/.  East  India 
Stock  shall  be  considered  as  part  satisfaction  of  his 
Legacy.  It  is  argued,  that  his  non-execution  of  the 
Codicil,  by  which  it  was  to  be  declared  that  the  Gift 
was  in  part  satisfaction  of  the  Legacy,  proves  that  his 
intention  fluctuated  in  that  respect,  and  that  he  finally 
determined  against  it.  I  cannot  entertain  that  opinion. 
The  Codicil  in  this  respect  only  followed  the  language 
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of  the  Ledger,  and  the  delay  of  the  execution  is  ac- 
counted for  by  the  pending  treaty  for  the  Yorkshire 
Estate.  Thellussom 

_,  -  -J  and  othersi 

Exceptions  overruled.   , 

Woodford 
and  others. 


CARRICK  t?.  YOUNG. 

17th  Noveoiber. 
A  BILL  was  filed  for  a  specific  Performance  of  an     The  Defendant 
Agreement  by  the  Defendant,  to  take  a  Lease  from  the  ^^"'^  ^^  ^^^^  « 
Plaintiff ;  and  the  Bill  prayed  a  specific  Performance,  p^jf!^   / 
and  nothing  more.  ^^  ^^  /^^  p^- 

session*    The 
The  Defendant  had  been  let  into  Possession;  and  Flaintifffikda  , 
the  Plaintiff  brought  an  Action  for  Use  and  Occupation.  BiU  for  a  specific 
On  a  Reference  to  the  Master,  to  ascertain  whether  the  Performance  of 

Plaintiff  was  proceeding:  at  Law  and  in  Equity  for  the       ,  S^^^^^  * 

.  ond  brought  am 

same  Matter,  the  Master  reported  in  the  Affirmative;  ^^^tion  for  Use 

and  the 'Case  now  came  on  upon  an  Exception  to  the  and  Occupation, 
Report.  It  was  referred  to 

the  Master,  to   . 
Mr.  Rose,  in  support  of  the  Exception : —  see  if  the  Def end" 

ant  foas  proceed-'. 
Mr.  Wingfield,  contra ;—  ing  at  Law  and 

in  Equity  for  the 
The  Vice-Chancellor  :—  same  Matter. 

The  Plaintiff  insists  that  he  has  a  right  to  proceed  He  reported  in 
here,  to  compel  the  Defendant  to  accept  the  Lease ;  '^^  Affirmative ; 
and  a  right  to  proceed  at  Law,  to  compel  the  Defend-  ^"   ^^j^j^l,  i 
ant  to  pay  the  Rent,  which  would  be  due  from  him  ^^^  fyoerruUd* 
under  the  Lease.    If  this  Court  should  decree  a  specific 
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Performance  of  the  Agreement,  it  will,  of  course,  decree 
an  Account  of  the  Rent  due  under  the  A^eement; 
and  the  Action  at  Law  is  brought  for  the  same  object* 
I  think,  therefore,  that  the  Master  is  right.  If  the 
Plaintiff  was  unwilling  to  wait  for  the  Rent  until  the 
Decree,  he  might  move  here  that  the  Defendant  should 
immediately  pay  that  Rent  which,  in  every  event,  would 
be  due  from  him  in  respect  of  his  Occupation. 

Exception  overruled. 


17th  November. 

An  Eitate 

9uhch  a  Testator 

koJds  a$  Mort' 

gageey  xnll  not 

pass  under  a 
general  Devise 

of  4dl  Lands  to 
Uses  m  strict 
Se'ttiement;  al^ 
though  the  Tes- 
tator ai  the 
fnaking  of  his 
WiUhadobtained 
a  Decree  for  an 
Account  in  a 


THOMPSON  V.  GRANT. 

1  HIS  was  a  Bill  filed  by  a  Trustee  to  establish  a 
Will,  and  to  carry  the  Trusts  thereof  into  execution. 
The  Cause  now  came  on  upon  Exceptions  to  the 
Master*^  Report. 

The  Testator,  Alexander  Donaldson,  being  in  posses- 
sion, as  Mortgagee,  of  two  Estates  in  the  Island  of 
Jamaica,  called  Brampton  Bryan,  and  Bryan  Castle, 
filed  a  Bill  in  Chancery,  in  England,  against  Richard 
Grant,  J.  Simpson,  and  L.  if.  Edwards,  for  a  Fore- 
closure of  the  Mortgage.  By  a  Decree  in  this  Co-ose, 
6th  July  1805,  it  was  Ordered^  that  the  Master  should 


Bill  of  Fore- 
closure ;  for  the  Estate  does  not  lose  the  quality  of  a  Mortgage  until  the  final 
Order  of  Foreclosure. 

A  Devise  of  all  Lands  which  the  Testator  may  hold  in  Mortgage  at  iis 
death,  mil  not  pass  an  Estate  which  was  held  in  Mortgage  by  the  Testator  at 
the  nuiking  of  his  WiU  ;  but  as  t9  which  he  had  obtained  a  fnal  Order  rf 
Foreclosure  before  his  death. 
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take  an  Account  of  Principal,  Interest  and  Costs ;  and 
the  Decree  then  proceeded  as  follows: — ^"And,  upon 
the  Defendants,  their  or  any  or  either  of  them,  paying 
unto  the  Plaintiff  what  shall  be  remaining  due  to  him 
for  Principle  and  Interest,  and  Costs,  tc^ther  with 
what  the  Plaintiff  shall  pay  for  the  Costs  of  the  De- 
fendants Richard  Grant  and  John  Simpson,  within  six 
months  after  the  Master  shall  hare  made  his  Report  of 
such  Principal,  Interest  and  Costs,  at  such  time  and 
place  as  the  said  Master  shall  appoint,  it  is  Ordered, 
that  the  Plaintiff  do  re-convey  and  re-assign  the  Pre- 
mises therein  mentioned  to  be  mortgaged,  free  and  clear 
of  and  from  aU  Incumbrances  done  by  him,  or  any  claim- 
ing by,  from  or  under  him ;  and  deliver  up  all  Deeds 
and  Writings  in  his  Custody  or  power  relating  thereto, 
upon  Oath,  to  the  Defendants,  or  to  such  of  them  as 
shall  redeem  Plaintiff  as  aforesaid,  or  to  whom  th^ 
shall  appoint ;  but  in  default 'of  the  Defendants,  their 
or  either  of  their  paying  unto  the  Plaintiff  what  shall 
be  remaining  due  to  him  for  Principal,  Interest  and 
Costs,  and  the  Costs  of  the  sdd  Defendants  Richard 
Grant  and  John  Simpson  as  aforesaid,  by  the  time  afore- 
said, the  said  Defendants  are  f\rom  thenceforth  to  stdnd 
absolutely*  debarred  and  foreclosed  of  and  from  all 
Right,  T^ile,  Interest  and  Equity  of  Redemption,  of 
iti  and  to  the  said  mortgaged  Premises." 
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Gravt, 


The  Master,  by  his  Report  31st  July  1806,  made  in 
pursuance  of  the  said  Decree,  certified,  that  he  found 
there  would  be  due  to  the  Plaintiff  for  Principal,  In- 
terest and  Costs,  on  the  31st  day  of  January  1807,  the 
sum  of  96,215/.  135.  ^d.  And  he  appointed  the  De- 
fendants to  pay  the  same  to  the  Plaintiff,  on  the  said 
3i8tday  of  January  1807.    >     < 
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By  an  Order  in  the  Cause,  5th  February  1807,  ^^^ 
stating,  that  upon  Motion  that  day  made  on  an  Affi. 
davit,  that  the  Money  was  not  paid  on  the  day  ap- 
pointed, it  was  further  stated,  "  And  that  therefore  it 
was  prayed,  that  the  said  Defendants  may  stand  ab- 
solutely debarred  and  foreclosed  of  and  from  all  Right, 
Title,  Interest  and  Equity  of  Redemption,  of,  in  and 
to  the  said  mortgaged  Premises ;  which  upon  hearing 
the  said  Decree,  the  said  Master^s  Report,  and  the  said 
Affidavit  read,  is  ordered  accordingly .'' 


The  Testator,  by  his  Will,  14th  December  1805,  de- 
vised unto  certain  Trustees  therein  mentioned,  ail  his 
Plantation,  Lands  and  Tenements,  whether  Freehold  or 
Leasehold,  situate  in  the  Island  o(  Jamaica,  and  all  other 
his  real  Estate  and  Chattels  real  in  the  said  Island,  to 
hold  the  same  unto  and  to  the  use  of  the  said  Trustees, 
their  Heirs,  &c.  upon  the  Trusts  thereinafter  mentioned. 
And  the  said  Testator  devised  to  his  said  Trustees,  their 
Heirs,  See.  all  the  Estates  which  at  the  time  of  his 
decease  should  be  vested  in  him  upon  any  Trust,  or  by 
way  of  Mortgage,  of  which  he  had  power  to  dispose 
by  that  his  Will,  upon  the  Trusts,  and  subject  to  the 
Equity  of  Redemption,  which  at  the  time  of  his  de» 
cease  should  be  subsisting  or  capable  of  taking  effect 
therein  respectively ;  but  the  Money  to  be  secured  on 
such  Mortgages,  he  directed  to  be  considered  and  taken 
as  part  of  his  personal  Estate. 

The  Testator,  Alexander  Donaldson,  died  in  March 
1807,  on  his  passage  to  England. 


At  the  time  of  making  his  Will,  he  was  seised  of 
several  Freehold  Estates  in  Jamaica,  which  he  had 
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purchased.  He  was  also  at  that  time  in  possession  as 
Mortgagee  in  Fee  of  the  before-mentioned  Estates, 
called  Brampton  Bryan  and  Bryan  Castle,  in  the  said 
Island,  and  which  he  afterwards  foreclosed,  as  before 
stated.  His  Executors  and  Trustees  instituted  the 
present  Suit,  for  the  purpose  of  taking  the  Accounts 
under  the  authority  of  the  Court,  and  of  selling  the 
Estates,  if  necessary,  under  the  same  authority,  for  the 
benefit  of  the  Creditors  and  Legatees. 

liy  the  Decree  made  on  the  hearing  of  the  Cause, 
syth  August  1817,  it  was  referred  to  a  Master,  to  take 
the  usual  Account  of  Debts  and  Legacies,  and  of  the 
Testator's  personal  Estate,  and  of  the  Rents  and  Profits 
of  his  real  Estates ;  -and  the  Master  was  to  inquire  and 
state  to  the  Court,  whether  the  said  Testator  at  his 
decease  was  seised  of  or  entitled  to  any  real  Estates  in 
Jamaica,  which  did  not  pass  by  his  Will  upon  the 
Trusts  thereof;  and  if  he  should  so  find,  then  it  was 
ordered,  that  the  said  Master  should  ascertain  what 
subh  Estates  consisted  of;  and  it  was  further  ordered, 
that  the  said  Master  should  inquire  and  state  to  the 
Court,  whether  the  Provision  made  by  the  said  Will, 
for  Payment  of  the  Testator's  Debts  out  of  the  Rents 
and  Profits  and  Produce  of  his  real  Estate,  was  an 
adequate  Provision  for,  or  capable  of  answering  that 
purpose;  and  in  case  it  should  appear  to  the  said 
McLster,  that  the  personal  Estate  of  the  said  Testator 
come  to  the  hands  of  the  said  Plaintiff,  and  which  was 
not  specifically  bequeathed  to  be  used  and  applied  as 
attached  to  the  said  Plantations,  was  insufficient  for 
the  Payment  of  his  Testamentary  Expen9es  and  Debts, 
and  that  the  Trusts  created  by  the  said  Testator  for 
Payment  of  such  Debts  out  of  th»  annual  Rents  and 
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Profits  of  his  Estates  was  not  an  adequate  Provision 
for  Payment  of  such  Debts,  the  Parties  were  to  be  at 
liberty  to  lay  before  the  said  Master  a  Plan  or  Scheme 
for  the  sale  of  the  Testator's  real  Estates  and  Plan- 
tations, together  with  the  SlaveSi  Cattle,  Stock,  Imple- 
ments and  Utensils  thereon,  or  of  such  parts  thereof  as 
he  should  find  to  be  necessary  for  the  purpose  of  payii^ 
such  Debts ;  and  the  said  Master  was  to  state  the  same, 
with  his  Opinion  thereon,  to  the  Court.  But  the  Court 
did  declare,  tl^at  the  direction  thereby  given,  was  to 
be  without  prejudice  to  any  question  arising  between 
the  Heir  at  Law  of  the  said  Testator,  and  the  Devisees 
and  Legatees  named  in  his  Will,  whether  any  real  * 
Estates  of  the  said  Testator,  not  passing  by  his  WiD, 
ought  or  not  to  be  primarily  applied  to  make  good 
the  deficiency  of  the  personal  Estate,  to  pay  the  said 
Testator's  Debts  and  Legacies,  in  exoneration  of  tk 
real  Estates  devised  by  his  Will. 

By  an  Order  made  on  the  occasion  of  the  decease  of 
the  late  Plaintiff,  Alexander  Thompson,  it  was  directed, 
that  the  said  original  Suit  of  ITiompson  v.  Crrant  should 
stand  revi?ed. 


The  Master f  by  his  Report  of  this  date,  made  in  pur- 
suance of  the  said  Decree,  and  also  in  pursuance  of 
the  last-mentioned  Order,  found,  that  the  said  Testator, 
Alexander  Donaldson,  before  the  14th  of  December  1805, 
the  date  of  his  said  Will,  had  acquired  by  Purchase 
the  several  Freehold  Plantations  or  Estates  situate  in 
the  said  Island  of  Jamaica  thereinafter  mentioned ; — ^and 
the  said  Master  found,  that  the  said  Testator  was  also 
at  and  for  some  time  prior  to  the  date  of  his  said  Will, 
seised,  under  and.by  virtue  of  certain  Conveyances  and 
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AAsignmentSy  of  two  other  Plantations  or  Estates  in  the 
Parish  of  Trelawney,  in  the  said  Island,  called  Brampton 
Bryan  and  Bryan  Castle,  of  which  he,  the  said  Tes- 
tator, was  in  possession  as  Mortgagee  in  Fee  for  se* 
curing  the  re-payment  of  a  large  Sum  of  Money ;  and 
the  said  Master  stated  the  Will  of  the  said  Testator, 
and  the  Proceedings  on  the  Foreclosure  Suit  respecting 
the  said  last-mentioned  Estate ;  and  that  he  founds  by 
an  Affidavit  of  the  said  Alexander  Grant,  made  in  this 
Cause  on  the  4th  day  of  May  i8ig,  that  said  Alex- 
ander  Grant  at  the  time  of  the  death  of  said  Testator^ 
and  for  sixteen  years  previously  thereto,  resided  in  the 
Island  of  Jamaica,  and  the  neighbouring  Island  of  Saint 
Domingo,  and  was  well  acquainted  wilth  the  said  Alex- 
ander Donaldson,  and  with  the  Plantations  and  other 
real  Estates  there  possessed  by  him;  that  the  said 
Alexander  Donaldson  was  not,  at  his  decease,  to  the 
knowledge  or  belief  of  him,  the  said  Alexander  Grant» 
seised  or  entitled  to  any  other  real  Estates  on  the  said 
Island  of  Jamaica,  than  as  therein  and  in  the  said 
Report  before  mentioned ;  but  that  he  was  in  pos- 
session of  certain  other  Plantations  or  Estates  called 
Nonsuch  and  Unity,  and  a  Penn  called  the  Craule,  of 
which  he  was  Mortgagee  and  Trustee.  And  therefore 
the  said  Master  certified,  that  he  was  of  Opinion^  that 
all  the  real  Estates  in  Jamaica,  of  which  the  said  Testator, 
Alexander  Donaldson,  was  seised,  or  to  which  he  was 
entitled  at  the  time  of  his  decease,  did  pass  by  his 
WiU. 


\t\g. 


Thompson 
Grant. 


To  this  Report  the  following  Exception  was  taken. 

**  For  that  the  said  Master  hath,  in  and  by  his  said 
Report,  stated,  that  all  thie  real  Estates  in  Jamaica,  of 
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1819.  which  Alexander  Donaldson,  the  Testator  in  the  Plead. 

'' "^ '      inffs  in  this  Cause  named,  was  seised,  or  to  which  he 

Thompson      ^^g  entitled  at  the  time  of  his  decease,  did  pass  by  his 

^'  Will ;  whereas  the  said  Master,  ought  to  have  certified, 

Grant.  '      ^ 

that  the  Eistates  called  Brampton  Bryan  and  Br^/an 

Castle,  in  the  said  Report  mentioned,  and  of  which  the 

said  Testator,  Alexander  Donaldson,  was  in  possession 

as  Mortgagee  in  Fee  at  the  time  of  making  his  said 

Will,  did  not  pass  by  his  said  Will." 

Mr.  Trower,  and   Mr.  Longley,  in  support  of  the 
Exceptions : — 

That  a  new  Estate  is  acquired  by  Foreclosure  appears 
from  Wynn  v.  Lyttleton  (a),  and  Strode  v.  Rus$eii{b), 
and  in  Casbome  v.  Inglis  (c).  In  Strode  iv.  Russell,  it  was 
unanimously  agreed  by  the  Lord  Chancellor,  Master 
of  the  Rolls,  Lord  Chief  Justice  Trevor  and  Mr.  Justice 
Tracey,  that  Mortgages  in  Fee,  although  forfeited  when 
the  Will  was  made,  do  not  pass  by  general  Words ;  and 
that  although  the  Mortgagor  is  afterwards  foreclosed, 
or  a  Release  of  the  Equity  of  Redemption  is  obtamed, 
yet  that  they  go  to  the  Heir  at  Law.  A  Mortgagee 
before  Foreclosure  cannot  exercise  any  act  of  Owner- 
ship, and  consequently  he  cannot  devise  the  Land  ex- 
cept as  Mortgagee ;  a  lease  by  him  does  not  bind  the 
Mortgagor,  nor  can  he  cut  Trees  or  commit  Waste. 

The  only  question,  therefore,  is.  Whether  the  Fore- 
closure is  to  be  considered  as  complete  on  the  6th  July 
1805,  when  the  Decree  was  made;  or  whether  it  was 
complete  only  by  non-payment  of  the  Mortgage  Money 

(a)  1  Vern.  3.  (c)  i  Atk.  605, 

(A)  2  Vern.  621, 
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on  the  31 8t  January  1807,  and  the  final  Order  on  the 
S^th  February  1807.  If  it  was  complete  at  the  former 
period,  the  Estate  passes  under  the  Will ;  if  complete 
only  at  the  latter  period,  the  Estate  was  acquired  sub- 
sequent to  the  Will,  and  the  Testator's  Heir  at  Law 
takes,  the  Will  not  having  been  re-published.  On  the 
part  of  the  Heir  at  Law,  we  submit  the  Master^s  Report 
is  wrong,  and  that  Foreclosure  does  not  operate  from 
the  time  of  the  first  Decree ;  that  Decree  was  merely 
interlocutory  and  prospective,  depending  upon  the  con- 
dition of  payment  or  non-payment  of  the  Mortgage 
Money;  the  Foreclosure  was  open  until  the  31st  Janu- 
ary 1807,  the  period  fixed  by  the  Master  for  the  payment 
of  the  Mortgage  Money ;  and  until  default  of  payment 
at  that  time,  and  the  final  Order  on  the  5th  February 
1807,  the  Testator  was  Mortgagee  only.  Upon  that 
Order  the  Foreclosure  took  place,  and  the  Testator 
acquired  a  new  Estate,  which  he  had  not  at  the  time  of 
his  WiU. 


1819. 
Thompson 

V. 

Grant. 


In  Jones  v  Kendrick,  mentioned  by  Lord  Hardwicke 
in  Senhouse  v.  Earl  (d),  it  was  decided  in  the  House  of 
Lords,  on  an  Appeal  from  Lord  King*s  Decree,  that  a 
Plea  of  a  Decree  for  Foreclosure,  on  a  Bill  for  a  Re- 
demption, is  insufficient,  unless  there  has  been  a  final 
Order.  In  Perry  v.  Phillips  (e)  it  was  held,  that  a 
final  Decree  upon  a  Sum  ascertained  is  equal  to  a 
Judgment;  but  a  mere  Decree  for  an  Account,  with  a 
direction  for  payment  on  the  result  of  that  Account, 
does  not  prevent  the  Executors  paying  a  Judgment. 


(d)  2  Ves.  450.  It  appears     to  Vesey,  p.  384. 
the  Case  was  afterwards  com-         (c)  10  Ves.  34. 
promised ;  Belt's  Supplement 
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The  words  in  the  Will  bequeallung  tiie  Property 
**  which  at  the  time  of  his  decease  should  be  vested 
upon  any  Trust,  or  by  way  of  Mortgage,**  is  ineflectual 
to  pass  a  foreclosed  Estate,  because  at  the  Testator's 
decease  the  Estate  was  not  rested  in  him  as  Mort- 
gagee ;  but  by  the  final  Order  of  the  Court,  made  after 
the  making  of  the  Will,  the  Estate  has  become  his  own 
absolute  Estate.  The  words  of  the  Will  are  prospec- 
tive, and  can  have  no  effect.  Upon  the  whole,  the 
Heir  at  Law  seems  clearly  entitled  to  these  Lands. 


Mr.  Hart,  and  Mr.  Garratt,  contra :  — 

Certainly  the  legal  Estate  in  these  mortgaged  Landf 
passed  by  the  Will,  the  legal  Estate  being  in  the 
Mortgagee  after  Forfeiture ;  and  whether  or  not  the 
equitable  Interest  passed,  depends  upon  the  intention 
of  the  Testator.  This  Testator  has  used  very  compre- 
hensive words.  Prim&  facie  the  Equitable  Estate  passes 
under  this  disposition,  unless  any  purposes  of  the 
Devisor  can  be  shown,  inconsistent  with  such  an  in- 
tention. There  are  no  circumstances  in  this  Will  which 
rebut  the  prima  facie  intention.  In  "Noys  v.  Mordaunt  (J) 
it  was  held,  that  a  Mortgagee  may  devise  the  Mort- 
gage as  real  Estate,  subject  to  the  Equity  as  between 
the  Mortgagor  and  Mortgagee.  -It  may  also  be  con- 
tended, that  the  final  Order  of  Foreclosure  relates  back 
to  the  Decree  Mst,  and  has  the  e£fect  of  vesting  the 
Estate  from  the  time  of  the  Decree  Nisi.  Selwyn  v. 
Seluyn  (g)  is  analogous,  where  it  is  held,  in  the  Case  of 
a  Common  Recovery,  that  the  Judgment  has  relation 
to  the  Return. 


(/)  2  Vern.  581. 


ig)  2  Burr.  1131. 
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The  Vice-Chanckllor: — 
There  is  neither  authority  nor  principle  for  stating 
that  the  Order  of  Foreclosure  relates  back  to  the  Decree 
for  the  Account.  At  the  time  of  the  Will,  therefore, 
the  Brampton  Bryan  and  Bryan  Castle  Estates  were 
Mortgages,  and  cannot  pass  by  the  general  Devise  of 
all  Lands  in  strict  Settlement,  because  the  Testator 
haying  no  power  to  fetter  these  Estates  with  a  strict 
Settlement,  it  is  not  to  be  intended  that  he  meant  to 
do  it  A  Testator  may,  if  he  pleases,  give  by  his  Will 
all  his  Interest  in  Mortgages  to  which  he  may  be 
entitled  at  the  time  of  his  death,  because  a  Mortgage 
is  in  substance  a  Chattel  Interest.  At  the  time  of  his 
death,  the  Brampton  Bryan  and  Bryan  Castle  Estates 
were  not  Mortgages  for  Chattel  Interests;  they  had 
become  the  Fee-simple  Estates  of  the  Testator  by  the 
Order  of  Foreclosure  of  the  5th  February  1807,  ^^^ 
could  not  pass  by  any  antecedent  Will. 


1819. 
Thompsom 

Grant. 


Exception  allowed. 


an 


The  MAYOR,  ALDERMAN,  CAPITAL  BURGES- 
SES, and  COMMONALTY  of  Maiden,  Plaintiffs ; 

and 
GEORGE  COATES     ....    Defendant. 

XHE  Bill  stated  that  the  Town  of  Maiden^  otherwise 
Madlon,  is  an  ancient  Borough  Town;  and  the  Bur- 
gesses of  the  same  Borough,  from  time  wl^ereof  the 
Memory  of  Man  is  not  to  the  contrary,  have  been  a 
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1819.  Body  Politic  and  Corporate  in  fact  and  in  name ;  never- 

'  theless,  at  divers  times,  until  the  8th  day  of  October,  in 

Corporation  of   ^jj^  g^^jj  y^^  ^f  ^j^g  H^jg^^  ^^f  ^jg  present  Majesty,  by 

ALDBN       yjurious  names  of  Incorporation,  to  wit,  by  the  name  of 
^     *  Bailiffs  and  Burgesses  of  the  Town  of  Maiden^  in  the 

County  of  Essex ;  and  by  the  name  of  the  Burgesses  of 
the  same  Town  ;  and  by  the  name  of  the  Burgesses  and 
Inhabitants  of  the  same  Town ;  and  by  the  name  of  the 
^  Bailiffs,  Aldermen,  Head  Burgesses  and  Commonalty 

of  Maiden,  in  the  County  of  Essex ;  and,  on  the  said 
8th  day  of  October,  in  the  50th  year  of  the  Reign  of 
his  present  Majesty,  and  from  thence  hitherto,  by  the 
name  of  the  Mayor,  Alderman,  Capital  Burgesses,  and 
Commonalty  of  Maiden. 

That  within  the  said  Borough  Town  of  Maiden  there 
now  are,  and,  from  time  whereof  the  Memory  of  Man  is 
not  to  the  contrary,  have  been  a  certain  Haven  called 
Maiden  Hithe,  to  which  divers  Ships  and  Carwells  do 
usually  come  with  sundry  Commodities;  and  also  two 
great  Bridges,  one  of  Stone  called  Heighbridge,  and 
the  other  of  Timber  called  Fulbridge,  over  both  which 
Bridges  there  is,  and,  from  time  whereof  the  Memory 
of  Man  is  not  to  the  contrary,  hath  been  a  coQimon 
and  much  frequented  Highway,  leading  to  the  Town  of 
Colchester  in  the  said  County,  and  to  other  Places  in  the 
said  County  and  in  the  County  of  Suffolk,  from  divers 
parts  in  the  Realm :  which  Haven  and  Bridges,  Plain- 
tiffs, and  all  their  Predecessors,  by  such  their  several 
names  of  Incorporation  aforesaid,  have  from  time  to 
time,  whereof  the  Memory  of  Man  is  not  to  the  contrary, 
repaired,  sustained  and  amended,  and  have  used  and 
accustomed,  and  are  bound  and  liable  to  repair,  sus- 
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tain  and  amend,   with  all  necessary  Reparations  and 
Amendments,  to  their  great  Costs  and  Charges. 

That  they.  Plaintiffs  and  their  aforesaid  Predecessors, 
by  their  several  names  of  Incorporation  aforesaid,  have 
been,  and.Plaintiffs  are  now,  seised  within  their  Demesne 
as  of  Fee,  of  and  in  a  Manor  or  Lordship  in  Maiden 
aforesaid,  called  or  known  by  the  name  of  the  Manor  of 
Much  Maiden ;  and  that  within  the  said  Manor  there 
are,  and,  from  time  whereof  the  Memory  of  Man  is  not 
to  the  contrary,  have  been  divers  Customs,  Liberties 
and  Privileges  belonging  to  the  said  Manor,  and,  amongst 
others,  one  Castom  called  a  Landcheap;    that  is,  (to 
wit,)  that  every  Person   purchasing  any  Estate  of  In- 
heritance of  or  in  any  Freehold  Lands  or  Tenements 
holden  of  the  said  Manor,  should  pay,  and  hath,  by  all 
the  time  aforesaid,  used  to  pay,  to  the  Lords  of  the 
said  Manor  or  Lordship  for  the  time  being,  for  every 
Mark  of  Money,  being  the  Price  of  every  such  Purchase, 
for   such    Lands  and  Tenements  so  holden  and  pur. 
chased.  Ten  Pence  of  lawful  Money  of  England. 

That  within  the  Residue  of  the  said  Borough,  over 
and  besides  the  said  Manor,  there  is,  and,  from  time 
whereof  the  Memory  of  Man  is  not  to  the  contrary, 
hath  been  the  like  Custom,  called  a  Landcheap,  that 
every  Person  purchasing  any  Estate  of  Inheritance  of 
or  in  any  Freehold  Lands  or  Tenements  within  the  said 
Residue  of  the  Borough,  or  the  Liberties  thereof,  ought 
to  pay,  and  by  all  the  time  aforesaid  have  used  to  pay, 
to  the  Chamberlain  of  the  said  Borough  for  the  time 
being,  as  Collectors  thereof,  to  the  use  of  the  said  Cor- 
poration, the  like  sum  of  Ten  Pence  for  every  Mark  of 
the  Price  of  the  same  Purchase,  of  whomsoever  the 
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1819.         sctid  Lands  and  Tenements  so  purchased  were  holden ; 

^        '     and  for  Non-payment  thereof,  the  said  Corporation^  by 

Corporation  of   ^jj^j^  Ministers  and  Officers,  have,  by  all  the  time  afore- 

ALDBN       ^^^^  ^^^  ^  distrain  for  the  same  the  Lands  and  Tene- 

CoATEs        mci^ts  so  purchased :  by  the  benefit  of  which  Custom, 

Plaintiffs  and  their  Predecessors  have  been  the  better 

enabled  to  maintain  the  Haven  and  Bridges  aforesaid, 

and  to  perform  other  Duties  and  Services  to  his  Majesty 

and  his  Progenitors  for  the  Weal  public  of  this  Realm. 

That  some  time  since  said  Defendant  pnrchaaed  of 
John  Smith  of  Maiden^  in  the  County  of  Etiex,  Currior ; 
Mary  Tibbaldg  of  the  same  place,  Widow;  and  Sarah 
Raymond,  of  the  same  place.  Widow ;  and  of  Jama 
Smith,  of  the  same  place,  Carter ;  some  or  one  of  them, 
or  of  some  other  Persons  or  Person,  aCertain  Field,  Close, 
or  parcel  of  Pasture  Land,  commonly  called  or  known 
by  the  name  of  Tyler^s  Hill,  situate,  lying  and  being  in 
the  Parishes  of  All  Saints  and  Saint  Petals,  in  Maiden 
aforesaid,  or  one  of  them,  not  holden  of  the  said  Manor 
of  Much  Maiden,  and  within  the  said  Borough  of 
Maiden,  and  the  Liberties  thereof:  and  he  (said  George 
Coates)  purchased  the  Fee-simple  and  Inheritance  of 
the  said  Field,  Close,  piece  or  parcel  of  Pasture  Land, 
at  or  for  the  price  or  sum  of  430  /.  105.  or  some  large 
Sum  of  Money,  whereby  there  grew  due  from  Defend- 
ant, to  be  paid  unto  Plaintiffs,  by  the  Custom  of  the 
said  Borough,  the  sum  of  s6/.  185.  1  ^i.  for  Land- 
dheap,  after  the  Rate  and  according  to  the  Custom 
aforesaid  of  Ten  Pence  for  every  Mark  which,  said  Field, 
Close,  piece  or  parcel  of  Land,  and  Premises,  are 
Freehold  Lands  and  Tenements,  and  liable  to  the  said 
Custom  of  Landcheap;  and  which  hath  in  fiict,  in  all 
former  times,  and  from  time  whereof  the  Memory  of 
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Man  is  not  to  the  contrary ,  been  paid,  and  still  is  pay  181^ 

able,  on  the  Purchase  thereof  in  manner  aforesaid. 


But  the  certainty  of  the  said  Purchase  so  made  by  said   Corporation  of 

Defendant  as  aforesaid ;  for  what  Estate  it  was  made; 

and  whether  it  was  made  by  the  said  Defendant  in  his        Coates. 

own  Name,  or  in  the  Name  of  some  other  of  his  Friends 

in  trust  for  him,  and  to  his  use ;  and  what  Sums  of 

Money  he  hath  paid,  or  agreed  to  pay,4br  the  same. 

Plaintiffs  know  not  with  certainty,  nor  have  any  means 

to  come  to  the  certain  knowledge  thereof,  and  so  have 

no  adequate  remedy,  neither  by  Distress,  according 

to  the  Custom,  or  otherwise  by  the  ordinary  course  of 

Conunon  Law,  to  recover  such  Sum  of  Money  as  is 

due  unto   them   by  the  Custom  aforesaid,  upon  the 

Purchase  aforesaid ;  which  said  Defendant  well  per* 

ceiving,  and  seeking  as  much  as  in  him  lieth  to  destroy 

the  said  Custom  of  Landcheap,  doth  utterly  deny  to 

pay. 

The  Prayer  of  the  Bill  was.  That  the  said  Custom 
of  Landcheap  might  be  established  by  the  Order  and 
Decree  of  this  Court;  and  that  an  account  might  be 
decreed  to  be  taken,  of  what  was  due  from  said  De^ 
fendant  to  Plaintiffs  for  Landcheap,  in  respect  of  his 
said  Purchase;  and  that  said  Defendant  might  be 
decreed  to  pay  the  same  to  Plaintiffs,  with  Interest, 
from  the  time  when  the  same  became  due  and  payable. 

The  Defendant  put  in  a  general  Demurrer,  for  want 
of  Equity. 

Mr.  BeU,   and   Mr.  Bichards, '  in   support  of  the 

Demurrer : — 

f 

The  remedy  for  the  Plaintiffs  is  at  Law,  by  means 
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1819.  of  a  Distress.    There  is  no  reason  for  coining  here. 

'        ^"^      '     If  indeed  a  Discovery  was  necessary,  they  might  ha?e 

Co^ration  of   ^^^   ^  jgjjj   ^^^j^  ^^^  ^^^  purpose,  but  could  not 

^^^^  pray  Relief.  The  Custom  stated  in  the  BUI  is  not 
CoATBs.  E^^^  \  ^^  sufficient  Consideration  for  it  being  stated : 
neither  do  they  state  that  the  Custom  is  disputed.  If 
a  Bill  is  filed  to  establish  a  Modus,  it  must  state  that 
the  Modus  is  disputed:  the  Corporation  cannot  pre- 
scribe as  for  a  personal  Duty,  payable  to  them  as  Cor- 
porators. They  insist  upon  a  double  Custom,  the 
Custom  of  the  Manor  of  Mutk  Maiden,  and  the  Custom 
as  to  the  Residue  of  the  Borough ;  but  this  Bill  seeks 
only  Landcheap  in  respect  of  Lands  purchased  in  the 
Residue  of  the  Borough,  so  that  they  hare  no  right  to 
call  for  an  Establishment  of  the  Custom  of  Much  Matdemj 
as  to  which  the  Defendant  is  not  shown  to  have  any 
intent  to  dispute  it. 

Mr.  Trowety  and    Mr.  Garratt,   in  support  of  the 
Bill  :— 

The  Custom  is  a  good  one,  and  has  been  determined 
to  be  so.  It  is  mentioned  in  Tanner*s  Dictionary,  in 
CowelFs  Interpreter  {a),  and  in  Termes  de  Ley.  It  is  thus 
described  in  Termes  de  Ley :  *'  Landcheap  is  a  Pay- 

(a)  420.  Caasdly  in  his  //t-  Houses  and  Lands  sold  withm 

^frprefrr,  thus  describes  Xanif-  that  Borough,  lo^^.  in  eyery 

ckeap:  "  An  ancient  custom-  Mark  of  the  Purc^iase  Money 

ary  Payment,  paid  either  in  shall  be  paid  to  the  Town; 

Cattle  or  Money,  at  every  and  this  Custom  they  claim, 

alienation  of  Land  lying  in  iit^er  o/to,  by  a  Grrant  made  to 

some  peculiar  Manor,  or  the  the  Town  by  the  Bishop  cf 

Liberty  of  some  Borough ;  as  London,  and  5  Hen.  4**' 

at  Maiden^  in  Essex^  there  is  Tanii^  thus  explains  the  Cas- 

yet  a  Custom,  that  for  certain  torn  of  Landcheap :  '<  Land- 
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tnent  of  lod.  on  the  Purchase  Money  for  every  Mark 
thereof,  for  all  Lands  ivithin  the  Borough  of  Maiden, 
in  Essex,  by  Prescription.  It  was  determined  to  be  a 
good  Custom  in  Brychwaod  v.  Nutt{b),  and  Bagby 
and  another  v.  Bond  (c) ;  and  in  Vinkestane  v.  Elden  (rf)» 
Lord  Ch.  J.  Holt  refers  to  those  Cases,  as  establishing 
the  Custom.  It  is  true,  that  Proceedings  might  have 
been  had  at  Law,  but  this  Court  has  Jurisdiction.  A 
Bill  lies  here  to  establish  a  Custom,  and  for  Duties  and 
Tolls  due  by  Custom;  and  it  is  upon  the  principle  upon 
which  Bills  of  Peace  are  permitted;  for  where  a  Person 
has  a  Right  which  may  be  controverted  by  various  Per- 
sons at  different  times  and  by  different  Actions,  the 
Court  will  prevent  a  multiplicity  of  Suits,  by  directing 
an  Issue  to  determine  the  Rights,  and  ultimately  an 
Injunction,  as  in  the  Mayor  of  York  v.  Pilkington{e), 
Lord  Tenham  v.  Herbert  (/),  Conyers  v.  Lord  Aberga- 
venny{g),  Cowper  v.  Clerk  (h).  There  are  also  Cases 
where  Bills  of  Peace  have  been  brought,  though  there 
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cheape,  (iSaaron,  Landcheape, 
from  to  buy  and  sell,)  a  certain 
ancient  customary  Fine,  paid 
either  in  Money  or  Cattle,  at 
every  alienation  of  land  lying 
within  some  Manor,  or  within 
the  Liberty  ot  Sdme  Borough; 
as  at  Maldeny  in  Essex^  there 
is  yet  a  Custom  claimed  by 
the  same  name ;  viz,  that  for 
certain  Houses  and  Lands  sold 
within  that  Borough,  loc^.  in 
every  Mark  of  the  Purchase 
Money  shall  be  paid  to  the 
Town ;  which  Custom  of  Land- 


cheape  is  claimed  by  a  Grant 
f  inter  alia  J  made  to  the  Town 
by  the  Bishop  of  London, 
anno  5th  Hen.  4.  The  word 
is  found  in  Spel.  de  Concil. 
vol.  i.  f.  503." 

(b)  3Keb.  381. 

(c)  Ibid.  532. 

^  ft 

(d)  I  Lord  Raym.  386. 

(e)  I  Atk.  383. 

(/)  3  Atk.  483. 
(g)  1  Atk.  385. 
(h)  sP.Wms.  i56;Bunb. 
41. 
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1819.  has  been  a  general  Right  claimed  by  the  Plaintiff,  and 

'        "  ^  yet  no  privity  between  the  Plaintiffs  and  Defendant, 

^^^^^^  ^  nor  any  general  Right  on  the  part  of  the  Defendant, 

and  where  jnany  more  might  be  concerned  than  those 
CoATES.  brought  before  the  Court ;  such  are  Bills  for  Duties, 
as  in  the  Case  of  the  City  of  London  v.  Perkins^  in  the 
House  of  Lords  (t).  They  cited  also  Melbourne  v.  Fisher, 
Corporation  of  Carlisle  v.  Wilson  (Jc),  and  Corparatiou 
of  Reading  v.  WinckworthiJ). 

The  Charter  granted  to  the  Borough  of  Maiden  was 
renewed  by  his  present  Majesty (m),  and  the  present 
Bill  is  filed  to  assert  the  Ancient  Rights  of  the  Borough. 

The  Vice-Chancellor  : — 

The  points  which  have  been  argued  were  much  con- 
sidered in  a  late  Case  before  me,  of  the  Duke  of  Noffolk 
V.  Myers  (n).  I  will  refer  back  to  my  Notes  of  that 
Case  before  I  decide  this.  I  cannot  upon  this  Bill 
establish  the  Custom  as  to  the  Manor  of  Much  Maiden, 
because  no  claim  is  made  upon  the  Defendant  in  respect 
of  that  Manor,  and  there  is  no  one  before  the  Court 
who  is  interested  in  resisting  the  alleged  Custom.  With 
respect  to  the  Lands  constituting  part  of  the  residue 
of  the  Borough,  it  appears  to  me  that  the  Custom  is 
well  laid.  My  only  doubt  is,  whether  a  Bill  will  lie 
here  before  the  Custom  is  established  at  Law. 

On  the  next  day,  25th  November,  the  Vice-Chancelhr 
stated,  that  in  Lord  Tenham  v.  Herbert  (fi\  Loid  Hard- 

(1)  1  Harr.  Ch.  Pract.  27.         (m)  50  Geo.  3. 
(*)  13  Ves.  377.  («)  Ante,  p.  83. 

(0  5  Price,  473-  (o)  a  Atk.  483, 
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foicke  had  held,  that  such  a  Bill  will  lie  before  the  Right 
is  tried  at  Law,  where  the  Parties  are  numerous ;  but 
that  where  such  a  Right  is  in  dispute  between  two  Lords 
of  Manors,  it  must  first  be  tried  at  Law. 

Demurrer  overruled. 
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CHARLES  LORD,  Clerk     - 

and 


Plaintiff; 


SAMUEL  GODFREY,  WILLIAM  YOUNG,  MARIA 
ROWAND,  and  CHARLES  ROW  AND, 

Defendants. 

35th  November. 

Charles  HASSELLS,  by  his  WiU,  30th  January      Teskaor  fc- 

1818,  after  directing  all  his  Debts,  Funeral  Expenses,  V*^o»hed{tuhjed 

and  Testamentary  Charges  to  be  paid  out  of  the  Stock  ^^J^^J^ffs^^) 

,  „      .  ",.       .     ,  .    i^T         •      1      -Ti     1       01      aU  the  Stocks 

and  Funds  standmg  in  his  Name  m  the  Books  of  the  andFundsstand^ 

Governor  and  Company  of  the  Bank  o{  England,  gave  tng  in  his  Name 

to  the  Defendants,  Samuel  Godfrey  and  William  Youngs  to  Trustees,  to 

and  the  Survivor  of  them,  his  Executors  and  Adminis-  poy  the  Interest 

trators,  all  the  rest,  residue  and  remainder  of  the  Stocks  ondDividendsto 

Testators  Wife 

for  life,  for  her  sole  and  separate  use,  Spc.  and  after  her  death,  Sfc.  to  C.  L. ; 
and  emp&wered  his  Trustees,  at  their  discretion,  to  change  the  Stock  as  often 
as  to  them  should  seem  Jit  and  proper.  At  the  Testt^tor's  death,  there  ioere 
Long  Annuities  standing  in  his  name,  producing  365  L  pir  annum,    €•  L. 

fled  a  Bill  for  an  Account,  and  to  have  the  Long  Annuities  sold,  and  Three 
per  cent.  Consols  bought  instead,  as  the  Long  Annuities  toere  a  perishable 
Fund.  Hdd,  that  the  Executors  could  not  change  the  Fund,  so  as  to  alter 
the  rdative  Interests  qf  the  Legateeu 
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and  Funds  then  standing  in  his,  the  Testator's  Name, 
or  which  might  be  standing  in  his  Name  at  his  decease, 
in  the  Books  of  the  Governor  and  Company  of  the 
Bank  of  Englandf  upon  Trust,  to  pay  the  Interest  and 
Dividends  thereof,  as  and  when  the  same  should  be 
received  at  the  Bank  of  England,  to  or  to  the  sole  use 
of  his,  the  Testator's  Wife  Marian  for  and  during  the 
term  of  her  natural  life,  not  subject  to  tlie  Debts  or 
Control  of  any  future  Husband ;  and  directed  that  she 
should  not  sell  or  dispose  of  her  Interest,  or  alien  the 
same ;  and  from  and  immediately  after  the  decease  of 
his  said  Wife,  or  such  Alienation  or  Sale,  upon  Trust, 
that  the  said  Samuel  Godfrey  and  William  Young,  and 
the  Survivor  of  them,  his  Executors  and  Administrators, 
should  with  all  convenient  speed,  assign  and  transfer 
all  the  said  Stock,  Funds  and  Premises,  and  all  Interest 
and  Dividends  to  accrue  and  grow  due  and  payable  in 
respect  thereof,  unto  and  to  the  use  of  Plaintiff,  by  the 
description  of  his,  the  Testator's,  Nephew,  the  Reverend 
Charles  Lord,  of,  &c.  his  Executors,  Administrators  and 
Assigns  respectively :  and  the  Testator  directed,  that 
it  should  and  might  be  lawful   to  and  for  the  said 
Trustees,  or  the  Survivor  of  them,  or  the  Executors  or 
Administrators  of  such  Survivor,  at  any  time  or  times, 
at  their  or  his  discretion,  lo  transfer  all  or  any  part  of 
his  said  Stock  or  Funds  from  and  out  of  the  Stock  or 
Funds  in  which  the  same  might  be  invested  at  the  time 
of  his  decease,  to  any  other  Parliamentary  or  Public 
Funds  of  Great  Britain  then  in  being,  or  thereafter  to 
be  duly  made  and'  created;  and  again  to  alter^  vaiy 
and  transfer  all  or  any  of  the  said  Stock  and  Funds  as 
often  as  to  them  should  seem  fit  and  proper,  such  several 
Trust  Monies,  Stock,  Funds  and  Securities  to  be  holden 
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tip6n  the  same  Trusts,  Provisoes  and  Conditions  in 
that  his  Will  declared,  of  and  concerning  the  Stock, 
Funds  and  Premises  thereby  bequeathed ;  and  the  Tes- 
tator, after  giring  the  Residue  of  his  personal  Estate  to  ^  d'hkt 
his  said  Wife  for  her  sole  Use,  appointed  her,  and  the  ^^^  othew. 
said  Samuel  Godfrey,  and  William  Young,  Executrix 
and  Executors  of  his  Will. 

The  Testator  died  on  the  7th  February  1818.  At 
the  time  of  his  death  there  was  standing  in  his  Name 
Long  Annuities,  producing  365 /.per  aimtim,  which  were 
afterwards  transferred  into  the  Names  of  the  Defendants, 
Godfrey  and  Youf^\  and  a  part  of  the  same  was  sold 
for  the  payment  of  Debts,  &c. 

The  Testator's  Widow  afterwards  married  the  De- 
fendant Rotoard. 

The  Bill,  stating  the  foregoing  facts,  also  stated,  that 
the  Stocks  and  Funds,  so  standing  in  the  Name  of 
Godfrey  and  Young,  upon  the  Trusts  of  the  Will,  were 
Annuities  daily  decreasing  in  Value;  and  which,  in  all 
probability,  would  run  out  or  be  expended,  and  become 
of  no  Value  by  such  time  as  the  Plaintiff  should,  under 
the  Trusts  of  the  Will,  become  entitled  in  possession ; 
and  the  Plaintiff  would  thereby  be  wholly  deprived  of 
all  benefit  under  the  Will,  if  the  Court  should  not  direct 
a  Sale  thereof,  inasmuch  as  die  said  Annuities  had  but 
a  few  years  to  continue;  and  that  the  Defendant, 
Mrs;  Howard,  was  of  the  aige  of  twenty-five  years  or 
thereabouts,  and  a  Person  of  good  and  healthy  Con- 
stitution, and  likely  to  live  beyond  the'  period  when 
such  Annuities  would  cease.  The  Prayer  of  the  Bill 
was  for  an  Acconnt,  and  that  the  Residue  of  the  Funds 

Vol.  IV.  .  H  H 
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i8i9«         ^^  Stookf  after  payment  of  the  Testator^s  Debts,  iLc. 

'  might  be  ascertamed  and  transfenred  into  the  Name  of 

LoarD         jj^  Accountant  General;  and  that,  when  so  tranaferred^ 

_    ^*  the  same  might  either  be  sold  with  the  Accountcmt  Ge- 

,  rtihftii.      *^^^*  Privity,  and  the  Money  to  arise  by  such  Sale 

laid  out  in  the  Purchase  oi  Three  per  cent^  Consols, 

and  the  Ti-usts  declared;  or,,  if  the  Court  should  not 

think  fit  to  direct  such  Sale,  that  the  Trusts  of  the 

Stock  and  Funds  might  be  declared. 

The  Exeoutors  by  their  Answer  submitted  to  act  as 
the  Court  should  direct. 

Mr.  Home,  and  Mr.  Beames,  for  the  Plaintifis,  con- 
tended, that  the  Long  Annuities  being  a  perishable  Fund, 
the  same  ought  to  be  transferred  into  Three  per  cent 
Consols ;  and  that  the  Court  ought  to  make  a  direction 
for  that  purpose ;  and  that  thereby  the  Testator's  in- 
tention,  to  benefit  all  the  Legatees,  would  be  efiected. 

Mr.  Matthews,  for  the  Defendants,  the  Executors : — 

The  Vice-Chancelloe  : — 

The  Testator,  in  the  first  place^  gives  to  his  Wife  a 
life  Interest  in  all  the  Funds  which  were  standing  in 
kis  Name  at  the  time  of  his  death,  and  consequentty* 
an  express  Life  Interest  in  these  Long  Annuities. 

He  afterwards  gives  to  his  Trustees  the  common  and 
general  aadK>rity>  to  alter  and  v^ary  the  Securities  fi«aa 
time  to  time. '  It  would>  I  think,  be  too  mfuch  to  in- 
Imid,  that  the  Testator  meant  to  sMithorize  the  Trustees, 
at  their  fileasufe,  to  dioBuliiA  the  Gift  he  had  before 
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made  to  his  Wife.  Such  a  pdwer  is  given  tdTrasteeft 
with  a  view  to  the  Security  of  the  Property,  tnd  not 
with  a  view  to  vary  or  affect  the  relative  Rights  of  the 
Legateea 


andiitiiert. 


•  -'/;>«■  i^r  >:!' 


•o.'T  v»'    •; 


Ex  parte  BAGE  and  others,  t»  re  WICKSTEAD. 

~^  sgth  November. 

1  HIS  was  a  Petition  by  the  Assignees,  three  in  nwn*      Assignee  de- 
ber,  of  a  Bankrupt,  stating,  that  the  Bankrupt  was  en-  sirous  of  hecom-^ 
titled  to  certain  Freehold  Estates,  of  which  a  Bargain  ^H  ^  Purchaser 
and  Sale,  under  the  CoBMrnssion,  was  made  by  the  Com-  ^-^  '^^  ^'^'^  ^-^ 
missioners  to  the  Petitioners  as  Assignees ;  that  they     ^  .  ^   iM  ' 
had  twice  put  up  the  Estates  to  be  sold  in  several  Lots,  ff^^  Consent  of 
but  no  adequate  Bidding  was  made ;  that  afterwards,  the  Creditors ; 
they  sold  all  except  one  Lot,  for  which  only  350/.  was  andthenpetition, 
oflPered,  but  that  the  Petitioner  William  HazlecUne,  one  of  f/'^eeroeiht 
the  Assignees,  was  desirous  of  becoming  the  Purchaser  ^  ^^   **HP^^9 
of  that  Lot  for  380?.:  the  Petition  thei'efbre  prayed,  ^ankru  t  tuUk 
that  the  Petitioner  Hazeldine  might  be  allowed  to  be-  ^^^  PttUimL 
come  the  Purchaser  of  that  Lot  fbr  380/.    The  fects  in 
the  Petition  were  verified  by  am  Affidavit  of  W^iam 
Bage,  the  Petitioner,  one  of  the  Assignees. 

Mr.  Cooper,  in  support  of  the  Petition,  cited  Whelp^ 
dak  V.  Cookson  (a),  the  Case  of  a  Trustee  who  had 
purchased,  approved  in  Campbettr.  Walker  (jb)}  and  a 
Case,  where  a  Solicitor  under  a  Batdcmptcy  waaaUeired 

(a)  1  Ves.Q-  (^)  5VM.682. 

H  U2 
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to  be  a  Purchaser.    Maydiill  v.  Bray,  1811,  MS.  cited^ 

in  WhitmarM%  Bankrupt  Law,  p.  150. 
Ek  parte 

Baok  f^^  Vice.Cha:ncellor  :— 

and  others,  * 

in  re  The  Court  is  bound  to  act  with  great  caution  before 

WiCKSTEAD*    it  gives  an  Assignee  an  Authority  to  purchase  a  part  of 

the  Bankrupt's  Pioperty.  I  will  make  no  such  Order, 
unless  the  Consent  of  the  Creditors,  at  a  Meeting  called 
for  that  purpose,  has  been  first  obtained ;  and  then  let 
the  Assignee  present  a  Petition  by  himself;  and  let 
it  be  served  upon  the  other  Assignees  and  the  Bank- 
rupt, 


FARLOW  V.  WEILDON. 

SQth  November. 

Biddings  xoill  J^lR.  SUGDEN  moved  for  Leave  to  open  Biddings 

not  be  openedy      for  a  Lot,  and  offered  an  advance  of  30/. 
unless  an  Ad- 

^U  offered  The  Vice-Chancellob  :- 

The  advance  offered  is  not  sufficient.  In  ordinary 
Cases,  where  the  Parties  in  the  Cause  are  few,  the 
Expense  of  opening  Biddings  is  from  20  /•  to  25  /.  which 
is  occasioned  by  the  Advertisements  in  the  Gazette  and 
other  Papers,  fresh  Particulars  of  Sale,  the  Sale,  and 
the  Costs  of  the  Motion.  In  Gilbert  v.  fVetherell, 
13th  December  1817,  the  Lord  Chancellor  refused  to 
open  Biddings  unless  40/.  was  offered  in  advance :  and 
that  seems  a  good  general  Rule. 
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Mr.  Sugden  then  offered  an  Advance  of  40  2.  and  an 
Order  was  accordingly  made^  giving  leave  to  open  the 
Biddings  (a). 


Xa)  When  Biddings  are  open- 
ed, the  Person  who  opens  them 
pays  all  the  Costs  of  the 
former  Purchase? ;  and,  I  am 
informed,  that  he  Jias  been 


allowed  the  Costs  df  an  Agent, 
who  travelled  a  considerable 
distance  for  the  purpose  of 
bidding  for  his  Principal. 


Farlow 


ANONYMOUS. 

Mr.  BLAKE  moved,  on  behalf  of  the  Petitioner, 

who  was  an  Infant  when  the  Suit  was  instituted  in  his 
Name  by  a  Frochem  Amy,  that  the  Bill  might  be  dis- 
missed, with  Costs  to  be  paid  by  the  Prochein  Amy. 

Mr.  Treslove,  confri,  insisted,  that  as  no  ground  waa 
laid  for  making  the  Prochein  Asny  pay  the  Costs,  the 
Plaintiff  must  pay  them  himself. 

The  Vice-Chancellori — 
Where  a  BiU  is  filed  in  the  Name  of  an  Infant,  he 
may  abandon  the  Suit  when  he  comes  of  age  %  but  he 
cannpt  compel  the  Prochein  Amy  to  pay  the  Costs, 
unless  it  be  established  that  the  Bill  was  improperly 
filed.  Let  the  Bill  -be  dismissed,  upon  the  late  Infant 
Plaintiff  giving  an  undertaking  to  pay  the  Costs,  and 
the  Costs  of  the  next  Friend. 


6th  December. 

A  Billjiledin 
the  name  of  an 
Infanijmayhe 
ditmissedby  him 
when  he  comes  of- 
age ;  but  he  can^ 
not  maht  the 
Prochein  Amy 
pay  the  Costs, 
unless  it  be  estOf 
Uished  thai  the 
Bill  was  imipro^ 
perfy^kd. 
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\  ^  !^'     '  CURTIS  V.  RIPPON. 

15th  DeoBinber* 

An  Infant,  of  A  PETITION  was  presented  for  the  Appointment  of 

theageqfvj,      a  Owtftlian  to  an  Infent. 
appomis  a  Guar* 

dian  by  Deed  : 

tkii  does  not  pre-  ^^'  -He^^  opposed  it,  saying,  that  the  Infant  was  of 
elude  an  AppU-  ^®  ^^  ^^  seventeen,  and  had  by  Deed  appointed  a 
cation  to  tie  Guardian  for  himself;  by  which,  he  submitted,  the  Court 
Court  to  appoint  was  precluded  from  appointing  one ;  but  he  added,  he 

could  find  no  Decision  to  that  effect. 

The  Vics-Chancellor  : — 
Such  an  Appointment  cannot  supersede  the  Duty  and 
Authority  of  this  Court    Let  there  be  a  Reference  to 
die  Master  to  consider  of  a  proper  Person  to  act  as 
GoaidiaD. 


ANONYMOUS. 

9th  December,   AN  Order  had  been  made  for  the  payment  of  a  Sum  of 

Money,  but  although  the  Defendant  had  been  called 
upon  seven  times  he  could  not  be  found,  so  as  to  be 
personally  serred  with  the  Order. 

Mr.  Shadwell  now,  on  an  Affidavit,  moved  for  an 
Ordtf  for  Payment  of  the  Money  mthin  four  days ;  and 
that  Service  of  this  Order  on  the  Defendant's  Clerk  in 
Court,  might  be  deemed  good  Service*  The  Fic#- 
Chancellor  made  the  Order. 
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ANONYMOUS.  ^g^g. 


JVlR.  Parker  mo^ed  that  the  Examiner  might  foe  di-   6th  DaoamlMr. 
rected  to  wait  upon  the  Witness  to  take  his  Examinar 
tion«  upon  an  Affidavit  of  the  Incapacity  of  the  Witness 
to  attend  the  Examination.    Tht  Vice-ChMcelhr  made 
the  Order. 


■BB 


SHAKEL  V.  Duke  of  MARLBOROUGH. 

jMr.  PARKER  moved  for  a  Receiver,  under  the 
following  circumstances:  The  Defendant,  on  an  ad- 
vance of  Money,  agreed  to  execute  a  Mortgage  of 
certain  Lands,  font  did  not  perform  his  Agreement ;  and 
there  was  an  Arrear  of  Interest  due  on  the  Money  ad* 
▼anced.  The  Bill  was  filled  for  a  specific  Performance 
of  the  Agreement,  and  prayed  for  a  Receiver. 

The  Vics-Chancellor  : — 
Take  your  Motion.    If  the  Defendant  had  performed 
his  Agreement,  you  would  have  been  entitled  to  bring 
An  Ejectment. 


Same  date. 


H  B  4 
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>       l^  •  '  ALLEN  t>.  KILBRE. 

6th  December*   uyr 

MR.  SPENCE  moved  for  an  £r  parte  Injunction, 

CammL^k^    ^^  ^  ®^  ^^  ^^^  Affidavit,  at  the  instance  of  a  solvent 

agaiiutonePari'*  ^^^^^^9  to  restrain  the  Assignees  of  a  Bankrupt  from 

ner,theAssignees  selling  the  joint  Effects.    The  Bill  contained  no  offer 

iookpoueuion      to  pay  the  joint  Creditors,  but  offered  to  account  for 

of  the  Partner'    the  Share  of  the  Bankrupt  Partner.    Mr.  Spence  was 

»htp   roperty,      ^^^  aware  of  any  Case  expressly  in  point,  but  cited 

tmd  were  about        ,  r        ^         r 

to  eeU  ii     In*     what  Lord  l^don  says  in  Button  v.  Morrison  (a),  on  a 

junction^onjUing  ^l^estion  of  Attachment 

ofBiaand4fi' 

davit,  granted  "^^  Vice-Chancellor  : — 

to  restrain  the  The  Bankruptcy  determines  the  Partnership.    The 

Assignees  are  entitled  to  the  Interest  of  the  Bankrupt 
in  the  joint  Estate,  but  they  do  not  become  Partnere, 
and  have  no  right  to  exclude  the  solvent  Partners  from 
the  possession.  Take  the  Injunction ;  but  let  the  As- 
signees be  immediately  served  with  notice  of  this  Order, 
that  such  measures  may  be  taken  with  respect  to  the 
joint  Estate,  as  the  justice  of  the  Case  may  require. 

(a)  17  Ves.  311.  S.  C. ;  1  Rose,  213. 


Sak. 


14th  I>ecember.  ^^^^  ^-  DJCKENSON. 

AUappUea-  Mr.  BELT  moved  to  rectify  an  Omission  in  a  De- 
^Ijt^rec^  ^y^.  but  the  Vice-ChanceUor  stated,  it  was  a  general 
be  ly  PMioH.     ^^^'  *^*  Applications  of  that  nature  should  be  made 

by  Petition,  in  order  that  the  Court  might  have  before 
it  all  the  Proceedings  in  the  Cause. 
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1819. 


LOWNDES  V.  ROBERTSON  and  others. 


14th  December. 

1  HE  point  in  this  Case  was.  Whether  the  Defendants,     Where  a  Plain- 
who  were  entitled  to  a  Security  for  Costs,  had  each  of  ^Jf  **  ^^'^f  '^ 
them  a  right  to  have  a  Bond  for  40  /. ;  or  whether  the  ^^^  ^^  k^n 
Plaintiff  was  only  bound  to   give   one    Bond  to  that  f^fidawt  employ^ 
Amount.  t^  a  separate 

Clerk  in  Court, 
Mr.  Kos  insisted,  that  separate  Bonds  ought  to  be  **  ^titled  to  a 
given  to  each  Defendant ;  but  observed,  that  although  'fP^'*^^^  ^o^^ 

Lord  Thurlow  had   decided  that  each  Defendant  was *%>/ T  ..y.        *' 

rUnnttff  %$  only 

entitled  to  a  security  for  his  Costs,  he  had  not  said  '^^n^  ^q  j^  ^^^ 
whether  it  was  to  be  by  separate  Bonds.  40  L 

Mr.  Lowit  contri : — 
The  Bond,  in  the  present  Case,  was  drawn  according 
to  a  precedent  in  Turner  v.  Venables,  Pract.  (a) ;  but  if 
each  Defendant  is  entitled  to  a  separate  Bond  for  40/. 
that  form  is  not  right.  The  point  does  not  appear  to 
be  settled. 

The  Vicb-Chancellor  : — 
I  will  inquire  into  the  Practice. 


On  this  day,  the    Vtce^Chancellor  said,  I  have  in-  i8so. 

jquired  into  the  Practice ;  and  I  find  that  although  it  is    ' 
usual  to  give  separate  Bonds  to  each  Defendant  who      *'     ^^f* 
Appears  by  a  separate  Clerk  in  Court,  they  all  form  a 
Security  for  one  sum  of  40/.  only.    Originally,  when 

(a)  1  Vol.  p.  333.  2d  edition. 
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LOWMDIS 

Robertson 
and  others. 
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there  were  several  Derendants,  only  one  Bond  for  40/. 
was  given,  which  was  deposited  with  one  of  the  Six 
Clerks  on  behalf  of  all  Parties.  Afterwards,  the  Bond 
was  deposited,  not  with  a  Six  Clerk,  but  with  a  Clerk 
in  Court ;  and  as  the  Clerk  in  Court  of  one  Party  had 
no  more  right  to  hold  the  Bond  than  the  Clerk  in  Court 
of  another  Party,  it  became  the  Practice  for  every  Clerk 
in  Court  for  a  Defendant,  to  call  for  a  separate  Bond. 
It  would  seem  to  be  desirable  that  the  old  Practice 
should  be  restored,  and  I  will  take  an  opportunity  to 
call  the  attention  of  the  Lord  Chancdhr  to  this  subject 


i8ig. 


15th  December. 

If  a  Purchaser 
makes  frivolous 
Objections  to  a 
Title  f  he  pays 
the  Costs  I  but 
not  if  he  makes 
a  fair  Objectiony 
or  insists  on  En- 
quiry as  to  a 
material  Fact^ 
respecting  which 
there  is  ayinr 
Ihsii. 
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A  DECREE  was  made  for  a  specific  Performance 
against  a  Purchaser  who  had  made  an  objection  to  the 
Title;  and  had  also  suggested  a  doubt,  whether  the  Bank- 
rupt, whom  the  Plaintiff  represented,  had  not  executed 
a  Power  of  Appointment  previous  to  his  Bankruptcy  i 
and  the  question  was,  as  to  Costs. 

The  Vice-Chanc£llor  : — 

If  a  Purchaser  makes  the  Suit  necessary  by  a  frivo- 
lous Objection  to  the  Title,  he  must  bear  the  Costs 
which  he  has  thus  improperly  occasioned ;  but  if  he 
states  a  serious  Objection,  as  to  which  it  is  reasonable 
that  he  should  have  the  Tide  fortified  by  the  Opinion 
of  the  Court,  the  Court  vrill  not  compel  him  to  pay 
Costs,  although  the  Objection  fails.    The  principle  must 
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be  the  same  with  respect  to  the  Purchaser's  suggestions 
of  doubt  as  to  matters  of  fact.  The  Court  thought  the 
doubt  as  to  the  Bankrupt's  having  executed  Power  of 
Appointment  before  the  Bankruptcy^  entitled  to  so  much 
weight,  that  it  directed  an  Inquiry  to  that  effect ;  and 
although  the  Master  has  found  that  the  Power  was  not 
executed  by  the  Bankrupt,  I  cannot  say  that  the  sug- 
gestion of  the  Defendant  waa  frivolous.  I  think  the 
Purchaser  in  this  Case  was  not  unreasonable  in  ques- 
tioning both  the  Law  and  the  Fact,  though  as  to  both, 
the  Opinion  of  the  Court  has  been  against  him,  and 
I  cannot  therefixe  order  him  to  pay  the  whole  Costs  of 
the  Suit.  A  Party  who  fails  can  never  receive  the  Costs 
of  a  Suit,  and  each  Party  must  bear  their  own  Costs. 
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Thorpe 

V, 

FREia. 


Dutchess  Dowager  of  BUCCLEUCH  and  QUEENS* 
BURY,  and  CHARLES  WILLIAM  Duke  of 
BUCCLEUCH  and  QUEENSBURY       Plaintiffs; 

and 

HENRY  HOARE,  MONTAGUE  BARTON, 
HARRIET  BARTON,  THOMAS  BARTON 
BOWEN,  and  JOHN  CROFTS      -     Defendants. 


7th  December. 


XhE  Question  in  this  Case  W83,  Whether  certain  „...,,>    , 

JierttableBondSp 

Heritable  Bonds,  and  the  Money  due  thereon,  descended  together  xoith 
to  the  Heir  at  Iaw  of  the  late  Admiral  Barton,  or  pasaed  English  Securi- 
under  his  Will  ?  Hes^  xoere given 

on  a  Loan  of 
Money  to  a  domieUed  EngUskman.   Held,  that  a  WiU^  disposing  of  the  Money 
due  on  such  Securities^  was  ^tctml;  and  that  the  Heir  at  Itow  qfthe  Tatator 
had  no  claim  in  respect  of  the  Heritable  Bonds, 
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Bucci.EucHy  Ice. 

and  another, 

V. 

Hoars 
and  others. 
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On  the  7th  April  1773,  Henry,  late  Duke  of  Bios 
cleuch,  executed  to  Hugh  Dive  an  Heritable  Bond  or 
Mortgage,  for  securing  6,000/.  and  Interest;  and  Hugk 
Dive  was  duly  enfeoffed,  and  had  lirery  of  Seisin  </ 
the  Estate,  according  to  the  Law  of  Scotland. 

Hugh  Dive,  by  Deed,  igth  June  17799  assigned  the 
Heritable  Bond  or  Mortgage,  and  the  annual  Rent, 
Land  and  Premises  unto  Henry  Drummond;   and  the 
latter  applied  for  payment  of  the  Money  due  thereon, 
and  Admiral    Barton,  at  the  request  of  the  Duke  of 
Buccleuch  and    George  Duke  of  Montague,  agreed  to 
advance  the  sum  of  6,000  /.  to  foe  paid  to  Drumnumd, 
on  having  the  re-payment  secured  by  an  Assignment  or  / 
Transfer  of  the  said  Heritable  Bond,  and  also  by  the 
joint  and  several  Bond  of  the  said  Duke  of  Buccleuch 
and  George  Duke  of  Montague  \  and  accordingly,  on  the 
7th  September  1779,  Drummond  assigned  the  Heritable 
Bond  to  Admiral  Barton,  his  Heirs  and  Assigns ;  and 
the  Duke'  of  Buccleuch  and  George  Duke  of  Montague 
on  the  same  day,  executed  to  Admiral  Barton  a  joint 
anoi  several  Bond  in  the  penal  sum  of  1,200/.  reciting 
the  Assignment  to  Admiral  Barton,  w[id  the  Heritable 
Bond ;  and,  that  for  fnrther  securing  the  re-payment  of 
the  sum  of  6,000/.  and  Interest,  the  joint  and  several 
Bond  was  agreed  to  be  given.    By  an  Indenture  of 
three  Parts,  on  the  same  7th  September  1779,  George 
Duke  of  Montague  assigned  to  Admiral  Barton  a  Mort- 
gage of  6,000  /.  to  which  he  was  entitled  as  Sixecutor 
of  his  Wife,  subject  to  a  prior  Mortgage  as  a  further 
Security  to  Admiral  Barton. 


On  the  7th  May  1781,  Admiral  Barton  adiranced  to 
the  Duke  of  Buccleuch  a  further  sum  of  2,oooi. ;  for 
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fiecaring  the  re-payment  of  which  with  Interest,  on  the 
following  7th  November,  the  Duke  executed  another 
Heritable  Bond  to  the  Admiral,  his  heirs  and  Assigns, 
who  on  23d  July,  in  the  same  year,  according  to  the 
Law  of  Scotland,  had  Livery  of  Seisin,  and  was  enfested 
at  the  annual  Rent  of  100/.  and  also  of  the  Lands,  and 
had  Livery  of  Seisin ;  and  for  further  securing  the  said 
2,000 /.  the  Duke  of  Buccleuch  and  the  Duke  of  Monr 
tague  executed  a  joint  and  several  Bond  in  the  penal 
sum  of  4,000/. 


469 


1819. 

Dutchess 
Dowtger  of 
BuccL£UCH,  he, 
and  another 

V. 

HOARB 

aod  otbert. 


The  Duke  of  Montague  died  in  -the  said  month  of 
May,  having  by  his  Will  appointed  the  Plaintiff  Exe- 
cutrix thereof,  and  the  Dutchess  proved  the  same. 

On  the  30th  December  1795,  Admiral  Barton  died 
without  Jssue,  having  previously  made  his  Will,  13th 
April  in  that  year,  and  appointed  Henry  Hoare,  M.  Garth- 
shore,  John  Morgan,  and  the  Reverend  Edward  Salter, 
his  Executors,  who  proved  the  Will ;  but,  by  the  death 
of  the  others,  Hoare  became  the  surviving  Executor. 
By  the  Will  of  Barton,  after  reciting  that  he  was  pos- 
sessed of  two  several  Bonds  or  Obligations  for  8,000  /. 
of  the  Dukes  of  Buccleuch  and  Montague,  he  bequeathed 
the  same  to  his  Executors,  in  Trust,  to  pay  the  Interest 
to  his  Wife  during  her  life ;  and  to  pay,  after  the  death 
of  his  Wife,  to  his  Nephew  M.  Barton  4,000/. ;  and  to 
his  Niece  DeUtia  Salter,  the  Wife  of  Edward  Salter, 
4,000  /• 


The  Duke  of  Buccleuch,who  afterwards  became  Duke 
of  Queensbury,  died  in  January  1812,  leaving  the  Plain- 
tiff Charles  WilUam  (now  Duke  of  Buccleuch)  his  eldest 
Son  and  Heir  at  Law,  having  by  his  Will  appointed  the 
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Plaintiff  Charles  WillUm  Duke  of  Bucclemeh  sole  Eze^ 
cator  thereof,  who  fHx>Ted  the  same;  and  the  Luid9 
comprised  in  the  said  Heritable  Bonds  descended  to  Ion 
as  the  eldest  Son  and  Har  of  the  late  Dnke  of  Btiec/^iidii 
and  Qneensbufy. 

The  Interest  of  the  two  suras  of  6,000^  and  12,000/. 
was  paid  by  the  said  Henry  Dnke  of  Buccleueh  to  Ad- 
miral Barttm,  fiom  time  to  time  dmring  his  life ;  and 
after  his  death  was  paid  to  Hoare,  as  the  surviving  l^e- 
eutor  of  Barton,  down  to  the  day  of  payment  next  pre- 
ceding the  death  of  the  said  Duke,  under  the  idea,  that 
Hoare,  as  the  Executor  of  Admiral  B€nrton,  was  entitled 
to  receive  the  same. 


After  the  death  of  Henry  Duke  of  Bucchuth  and 
Queenshury,  the  Plaintiff,  his  Dutchess,  on  the  s^d  De 
cember  1813,  paid  the  two  principal  sums  of  6,000 /« 
and  a, 000  /.  to  Hoare,  together  with  the  Interest,  under 
the  persuasion  that  Hoare,  as  the  surviving  Executor 
of  Barton,  was  entitled  to  receive  the  same ;  but  doubts 
afterwards  occurring  to  the  Solicitor  of  the  Dutchess, 
whether  the  Heritable  Bonds  were  not  by  the  Law  of 
Scotland  real  Estate,  he  applied  to  Hoare  not  to  pay  the 
Money  away ;  and,  on  the  14th  January  1814,  a  Letter 
was  written  by  such  Solicitor  to  Hoare  on  the  subject, 
who  returned  an  Answer,  that  he  had  paid  the  Interest 
of  the  Money  so  paid  to  him  to  Mrs.  Barton  for  her 
Life,  and  after  her  death  he  had  paid  the  Principal  to 
the  Legatees. 

The  Bill,  after  stating  the  foregoing  facts,  further 
stated,  that  Admiral  Barton  died  without  Issue,  leaving 
the  Reverend  Charles  Barton,  the  eldest  Son  of  his 
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eldest  Brother^  the  Reverend  Cuts  Barton,  deceased,  his 
Nephew  and  Heir  in  l^gland ;  and  leaving  his  Brother 
Robert  Barton,  who  was  next'  Brother  to  the  said  Cuts 
Barton,  and  the  immediate  elder  Brother  of  Admiral 
Barton,  and  his  Nephew  the  said  MofUagu  Barton,  in 
his  Will  named,  who  was  eldest  Son  of  Montagu 
Barton,  then  deceased,  the  inmiediate  younger  Brother 
of  the  Testator  him  snrviying;  and  that  the  said  Ro- 
bert  Barton  died  in  1798,  without  Issue,  leaving  his 
Nephews  Ckaries  Barton  and  M.  Barton  surviving, 
having  first  made  his  Will,  leaving  several  Executors 
who  afterwards  died;  and  Delitia  Salter  is  now  his 
personal  Representative ;  and  that  Charles  Barton  died 
in  1815,  leaving  Issue  Charles  Cuts  Barton,  his  only  Son 
and  Heir,  an  Infant,  having  first  made  his  Will,  where- 
by he  gave  the  Residue  of  his  Estate  to  Harriet  Bar^ 
ton  his  Wife,  and  appointed  his  Wife,  and  ITiomas 
Bowen,  and  John  Crofts,  Executrix  and  Executors  of  his 
Will,  who  proved  the  same ;  and  that  Rachel  Barton, 
the  Widow  of  Admiral  Barton,  died  igth  January  1813, 
having  by  her  Will  appointed  Thomas  Bowen  sole  Exe- 
cutor thereof,  who  proved  the  same* 


Dutchess 
Dowager  of 

BtrCCLEUCB,  &e. 

and  another, 

V. 
HOAKB 

and  Others* 


The  Prayer  of  the  Bill  was  for  a  Declaration,  which  of 
the  several  Parties  were  entitled  to  the  Heritable  Bonds 
and  the  other  Securities,  and  to  the  principal  Monies 
thereby  secured,  and  the  Interest  which  became  due 
thereon,  after  the  death  of  Admiral  Barton ;  and  if  the 
Court  should  be  of  Opinion,  that  the  said  Securities^ 
or  the  Money  thereby  secured,  were  not  well  disposed 
of,  or  passed  by  the  said  Testator's  Will,  then  that  the 
Defendant  Henry  Hoare  might  be  directed  to  pay  the 
said  principid  Sums  and  the  Interest  thereof>  fix>m  time 
to  time  received  by  him,  to  the  Party  or  Parties  to 
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V. 
HOARE 

and  others. 
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whom  the  Court  should  declare  such  Interest  to  belongs 
so  far  back  as  such  Interest  ought  to  be  recorered ; 
and  for  that  purpose,  that  an  Account  might  be  taken 
of  what  was  due  to  such  Heir  at  Law,  or  Party  or 
Parties,  for  Principal  and  Interest  respectively,  and  that 
the  Defendant '  Charles  Cutis  Barton,  as  the  Heir,  or 
such  other  Party  or  Parties  in  whom  the  said  Securities 
were  vested,  might  assign  or  discharge  the  same,  as  the 
Plaintiff  Elizabeth   Dutchess    Dowager  of  Bucdeuck 
should  direct ;  and  that  the  Defendant  Charles  Cutis 
Barton,  the  Heir  of  the  said  Admiral  Barton,  or  such 
other  person  of  the  Defendants  as  might  be  his  Heir; 
and  also,  all  proper  Parties  might  join  in  such  Deeds 
or  Instruments,  and  do  all  such  proper  acts,  as  should 
be  necessary  for  the  purposes  aforesaid;  and  also  for 
dischaiging,  releasing  and  acquitting  the  said  Estates, 
Lands  and   Premises,  situated    in  Scotland  aforesaid, 
belonging    to    the  said  Duke  of  Buccleueh,  from  the 
Charges  and  Incumbrances  made  or  created,  or  brought 
upon  the  same,  or  on  any  part  thereof,  by  the  said 
Heritable  Bonds;    and    also    for   the   purpose  of  re- 
assigning the  said  Mortgage ;   or  that  the  Defendant 
Henry   Hoare   might  pay  back   to   the  Plaintiffs  the 
Monies  so  received  by  him  for  Principal  and  for  Interest, 
accrued  since  the  death  of  Admiral  Barton,  so  far  back 
as  such  Party  ot  Parties  is  or  are  entitled  to  recover  or 
receive  the  same,  together  with  Interest  on  the  principal 
Sums  from  the  time  of  the  Receipt  thereof;  and  that  the 
Defendants,  or  their  Representatives,  to  whom  the  said 
Henry  Hoare  paid  the  same  Monies,  might  pay  back  the 
same  to  him,  or  that  the  same  might  be  ordered  to  be 
paid  into  Court  in  Trust,  it)  this  Case,  until  the  Rights 
and  Claims  of  all  the  said  Defendants,  and  other  Persons 
claiming  any  Right  or  Interest,  should  he  settled  and 
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decided,  and  that  all  proper  Directions  might  be  gi?en  x^i^, 

for  the  purposes  aforesaid ;  and  that  in  the  meantime  ' 

the  said  Defendants,  and  particularly  that  the  said  ,^"'^^®**^ 
Charles  CtUts  Barton,  or  such  of  the  said  Defendants  ^^^^^^^^^  ^^ 
as  may  be  the  Heir  of  the  said  Admiral  Barton,  might 
be  restrained  by  Injmnotion  from  levying  the  said  annual 
Rent  mentioned  in  the  said  Heritable  Bonds,  or  using 
the  same,  or  any  of  the  Powers  therein  and  thereby 
expressed  or  given,  or  firom  enforcing  the  same,  or  com- 
mencing any  Action  or  Process  at  Law  in  Scotland, 
or  in  any  Court  of  Law  or  Equity,  upon  the  said  Herit- 
ble  Bonds,  or  either  of  them,  against  the  said  Lands 
and  Premises  charged  therewith,  or  against  the  said 
Plaintiffs,  in  any  manner  whatsoever  relating  to  the 
said  Bonds  or  the  Sums  therein  mentioned,  or  to  the 
Measures  aforesaid. 


and  another, 

UOABK 

and  otben. 


On  the  opening  of  the  Pleadings,  the  Vke-ChanceUor 
ol)served,  it  was  a  question  between  the  Heir  and  the 
Executors  of  Barton,  and  desired  to  hear  their  Counsel. 


Mr.  Bell,  and  Mr.  Shadwell,  for  the  Defendant 
Hoare: — 

It  is  dear,  that  if  only  English  Bonds  and  an  English 
Mortgage  had  been  taken  ,  by  Admiral  Barton,  as  a 
Security  for  the  Money  he  advanced,  the  Money  due 
upon  such  Securities  would  have  been  personal  Estate, 
and  would  pass  as  such  under  the  Bequest  by  the  Admi- 
ral. The  taking  of  the  Heritable  Bonds,  as  an  additional 
Security,  can  make  no  difference,  nor  alter  the  nature 
of  the  Transactions;  the  Admiral  and  his  Executors 
might  have  brought  an  Action  for  the  Money. 


Vol.  IV. 


H 
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and  another, 

HOARB 

and  othtrs. 


lith  June  1817. 
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Mr.  Heald,  and  Mr.  Darnell,  jun.  for  the  Heir  at 
Law:  — 
This  is  a  new  Case.  If  the  only  Security  given  to 
Admiral  Barton  had  been  the  two  Heritable  Bonds, 
could  it  be  contended  that  the  Heir  at  Law  was  not 
entitled  to  those  Bonds?  Do  then  the  additional 
English  Securities  make  any  difference  ?  The  Heritable 
Bonds  were  the  principal  Securities;  the  English  Se» 
curities  were  only  as  auxiliary  to  the  principal  Security. 
In  Johnstone  and  others  tu  Baker  and  others  (a),  de- 


(a)  The  circumstances  of  that 
Case  were  thus :— -The  Cause 
was  heard  on  the  16th  May 
1808.  The  Suit  being  insti- 
tuted for  the  purpose  of  esta- 
blishing the  Will  of  Ckarks 
Johnstouey  and  for  carrying  the 
Trusts  thereof  into  execution. 
On  the  Hearing,  the  late  Mas" 
ter  of  the  Rolis  (Sir  W.  Grant) 
referred  it  to  the  Master,  to 
inquire  and  state  what  Pro- 
perty or  Securities  in  Scotland 
the  Testator  was  possessed  of, 
or  entitled  to,  at  the  time  of 
making  his  Will. , 

The  Master^  bj  his  Report, 
found,  that  by  a  certain  Heri- 
table Scotch  Bond,  or  Writing 
obligatory,  bearing  date  the 
31st  day  of  April  1799,  Aks- 
under  M*Konochie,  therein 
described  as  a  Writer  in  Edin* 
burgh^  did  grant  to  have  bor- 
rowed and  received  from  ^r- 
chibald  Dguglu^  J.  Banks,  and 


JL  Glover^  the  sum  of  95,000/. 
sterling  Money,  which  Sam 
he  the  vddAiesander  HiPKomh 
chit  did  therd)y  bind  and 
oblige  himself,  his  Heirs,  Ex- 
ecutors and  Successors  whom- 
soever, to  content  and  repay 
to  the  said  AJ)ouglaMyJ*Banks 
and  R.  Glaoer,  and  to  the  Sur- 
vivors and  Survivor  of  them, 
and  to  the  Heirs  and  Assigns, 
and  the  Heir  and  Assignee  of 
the  Survivor,  upon  the  11th 
day  of  November  then  next  in 
the  said  year  1799,  vrith  the 
sum  of  5,000/.  liquidated  Pe- 
nalty in  case  of  £ulnre,  together 
with  the  due  and  lawful  In- 
terest of  the  said  Principal 
Sum,  at  two  Terms  in  the 
year,  Martinmas  and  Wkit- 
Sunday,  by  equal  Portions,  be- 
ginning the  Hrst  Term's  Pay- 
ment upon  the  1  ith  November 
then  next;  and  for  further  Se- 
curity and  more  sure  Payment 
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cided  by  the  late  Master  of  the  RoUs,  Sir  William  Grant  ^ 
12  June  1817,  it  was  held,  that  Heritable  Bonds,  given 
as  Security  for  Money  advanced,  did  not  pass  under 
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1819. 


Dutchess 
Dowager  of 


general  woids  in  a  Will,  but  descended  to  the  Testator's  «        ^     . 


Heir  at  Law.. 

of  the  said  principal  turn  of 
25,000/.  sterling,  with  the 
Interest  and  the  Penalty  before 
stipulated,  he  the  said  Akx" 
ander  M*Konochie  did  thereby 
sell,  alienate  and  dispose  to 
and  in  &vor  of  the  said  ArcM^ 
bald  Dauf^f  J.  Banks^  and 
R.  Glover,  and  the  Survivors 
and  Survivor  of  them,  and 
their  afbresaids  hereditarily, 
but  redeemable  always  in  man- 
ner thereinafter  mentioned, 
certain  Lands,  Tenements  and 
Hertditaments  particularly 
mentioned  and  described  in 
said  real  Security,  and  for  Pay- 
ment to  them  and  their  afore- 
■aids  of  the  aforesaid  principal 
sum  of  35,000/.  with  the  stipa- 
lated  Interest  and  Penalties; 
and  that  by  divers  Assurances 
in  the  Law,  and  ultimately  by 
a  Deed  of  Disposition,  bearing 
date  the  90th  November  1799, 
and  by  certain  Indentures  of 
the  3d  and  4th  days  of  Decem- 
ber 1799,  the  sum  of  21,000/. 
part  of  the  said  sum  of  25,000  /. 
secured  by  the  before  men- 
tioned Scotch  Bond,  became 
vested  in  R.  B.  Johnston^  Bart. 


and  CharUi  Johnstone  the  Tes- 
tator; and  the  said  Charles 
Johnstone,  being  thus  entided 
to  such  Moiety  so  secured  by 
the  Heritable  Bond  as  afore- 
said, and  considerable  other 
real  and  personal  Estate,  by 
his  Will,  dated  the  10th  April 
1811,  gave  and  bequeathed 
unto  Henry  Baber,  Henry 
Lkydf  2JkA  James  FUmingBag" 
ter,  their  Heirs,  Executors, 
Administrators,  &c.  all  and 
singular  his  real  and  personal 
Estates  of  what  kind  soever  in 
Great  Britain,  America,  or 
elsewhere,  <ipon  the  Trusts 
therein  mentioned*  And  the 
Testator,  by  his  Will,  directed 
that  all  his  Property  and  Se- 
curities for  Money  in  Scotland 
should,  for  the  Purposes  of  his 
said  Will,  be  considered  as  per- 
sonal Estate,  and  pass  to  his 
said  Trustees,  as  far  as  he 
could  by  his  said  Will  affect 
the  same,  as  if  the  same  were 
his  personal  Estate  in  England; 
and  that  all  his  Estate  and  In- 
terest  therein,  of  what  nature 
or  kind  soever,  should  pass  to 
and  vest  in  bis  said  Trustees 


and  another, 

V. 
HOARB 

and  others. 
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iSig. 


■V 
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Dowager  of 
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and  another, 

V. 

Hoars 
and  others. 
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The  Vice-Chancellor  : — 

In  Johnstone  v.  Baker  the  Heritable  Bond  was  ihtf 
only  Security  given,  and  could  not  pass  by  the  English 
Will.  Here  there  are  English  Securities  also  which  do 
pass  by  the  English  WilL    Where  there  are  seyend 


their  Heirs,  Executors,  Admi- 
nistrators and  Assigns.    The 
Testator  died,  leaving  the  De- 
fendant WiUiam  Johnstone  his 
eldest  Son  and  Heir  at  Law, 
without  having  conveyed  by 
any  Deed  vesting  ihe  Heritage 
or  affiKting  or  concerning  his 
Share  or  Interest  in  the  said 
'Heritable  Bond,  or  the  Monies 
thereby  secured ;  and  the  De- 
fendant   WUUam    Johnstone 
therefore  claimed  to  be  en- 
titled to  the  Share  or  Interest 
of  the  said  Testator  of  and  in 
ihe  said  Heritable  Bond,  and 
one  Moiety  of  the  Money  due 
thereon,  from  the  ilth  No- 
vember 1B04,  bebg  Martin' 
mas,  preceding  the  day  of  the 
death  of  the  saidTestator.  And 
the  Master  found    that  his 
Predecessor  directed  a  Case, 
stating  the  several  facts  and 
circumstances  before  noticed 
to  be  laid  before  the  Lord  Ad* 
Tocate  of  Scotland f  as  to  the 
Evidence  required  by  the  Law 
of  Scotland^  to  prove  that  the 
Testator  was  possessed  of  or 
entitled  to  the  sud  Security  at 
the  time  of  his  death,  and  to 


give  his  Opinion,  whether  by 
the  Law  of  Scotland,  the  same 
or   any  part   thereof   passed 
by  his  Will,  or  descended  to 
the  said  Defendant   fFiUiam 
Johnstone^  as  his  eldest  Son 
and  Heir  at  Law;  and  in  case 
the  same  descended  to  the  said 
William  Johnstone^    whether 
lie  was  entitled  to  the  Interest 
that  aceroed  thereon  fh>m  the 
day  of  the  death  of  the  said 
Test&tor  Charles  Johnstone,  or 
from  what  other  time;  where- 
upon the  said  Lord  Advocate 
stated,  he  was  of  Opinion,  that 
the  Will  of  the  said  Testator 
Charles   Johnstone    was  inef- 
fectual for  conveying  the  said 
Heritable  Debt  in  que8tion,bat 
that  the  same  did  on  the  death 
of  the  said  Testator  Charles 
Johnstone,  legally  descend  to 
his  eldest  Son  and   Heir  at 
Law.    And  the  said  Lord  Jd- 
vocate  was  also  of   Opinion, 
that  if  the  said  Testator  died 
before  Whitsunday  1805,  the 
Trustees  under  his  Will  had  a 
right  to  Interest  upon  the  Bond 
up   to  Martinmas  1804,  and 
the  Heir  at  Law  to  the  Interest 
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Securities  for  the  same  Debt^  an  Assignment  or  Gift 
by  the  Creditor  of  one  Security  is  an  Assignment  or 
Gift  of  the  Debt,  and  neither  the  Creditor  nor  his  Re- 
presentatives can  be  permitted  to  set  up  the  other  Se- 
curities for  the  purpose  of  defeating  that  Assignment  or 
Gift  It  follows^  therefore^  that  as  to  the  Securities 
not  given  by  the  Will^  the  Heir  of  the  Testator  is  a 
Trustee  for  the  Legatee. 


Dutchess 
Dowager  of 

BuCCLBUCBy  flee 

and  another, 

V. 
HOiiRK 

and  others. 


due  at  Whitsunday  1805;  but 
if  the  said  Testator  did  not  die 
till  after  Whittunday  1805, 
then  the  Trustees  iiad  a  right 
to  the  Interest  up  to  the  Whit'^ 
Sunday  1S05;  whereupon,  and 
upon  reading  an  Affidavit  of 
Mr.  J^WiUiamSy  verifying  an 
Extract  from  the  Register  of 
the  Burial  of  the  said  Testator, 
whereby  it  appears  that  he 
was  buried  previous  to  Whit^ 
Sunday  1805,  the  said  Master 
found,  that  the  said  Heritable 


Deed  did  not  pass  by  the  Will 
of  the  said  CharUs  Johnstone^ 
but  that  the  same  descended  to 
the  Defendant  WilUam  John" 
stonCf  as  his  eldest  Son  and 
Heir  at  Law,  who  ii  thereby 
become. entitled  to  the aame,- 
t<^ether  with  the  Interest  due 
thereon  from  Martinmas  1804. 
On  the  12th  June  1817,  the 
Cause  came  on  again  before 
Sir  WilUam  Grant  for  further 
Directions:  and  be  decieed 
accordingly. 


Ex  parte  WATSON,  in  re  SHEATH. 

soth  December. 
1  HE  Petitioner  Watson  had  been  in  Partnership  with  A  solvent  Part- 
the  Bankrupts,    Abraham  Sheath    the  elder,    Challis  ner,  xnnding  up 

Sheath,  and  Abraham  Sheath  the  younger,  as  Bankers,  the  Partners^ 

Concerns f  is  en^ 
titled  to  prone  under  the  Commission^  against  the  Bankrupt  Partners^  the 
Share  of  the  Loss  or  D^ciency  which  each  Partner  ought  to  have  bomCf  as 
a  Debt  against  his  separate  Estate. 

lis 
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at  Wiibeaeh.  Abraham  Sheath  the  younger  was  a  ikk 
minal  Partner,  and  was  not  to  share  in  the  Profit  or 
Loss.  The  Petitioner  had  wound  up  the  Concerns  of 
the  Partnership,  and  had  paid  the  whole  Deflciencrf  or 
Los8»  amounting  to  30,700 1  The  separate  Estate  cf 
ChaUis  Sheath  had  paid  a  small  Dividend,  but  was 
stated  to  be  now  insolvent.  The  Petition  prayed,  that 
the  Petitioner  might  be  at  liberty  to  prove  a  Moiety  of 
the  30,700/.  against  the  separate  Estate  of  Abraham 
Sheath  the  elder,  or  might  make  such  other  proof  aa  the 
Court  should  direct. 


The  Vicb-Chancellob:— - 

It  is  now  settled,  that  a  solvent  Partner,  winding  up 
the  Partnership  Concerns,  is,  under  Sir  S.  RomiU^n 
Act,  to  be  considered  as  a  Surety,  paying  after  the 
Bankruptcy  in  respect  of  his  previous  liability.  Each 
Partner  is  a  principal  Debtor  for  his  own  Share,  and 
they  are  mutually  Sureties  to  the  Creditors  for  liie  Share 
of  each  other.  The  Petitioner  was  a  Surety  for  the 
One-third  as  to  which  Abraham  Sheath  the  elder  was 
a  principal  Debtor,  and  in  like  maimer  a  Surety  for  the 
One-third  of  Challis  Sheath.  He  can  only  prove  against 
the  Estate  of  Abraham  Sheath  the  elder  that  One-third 
as  to  which  he  was  his  Surety,  and  he  is  entitled  to  the 
same  proof  against  the  Estate  of  ChalUe  Sheath. 
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1819, 

Ex  parte  BRERETON.  in  re  SUTTON.  ' ' 

20th  December. 

This  was  a  Petition  to  tax  a  Solicitor's  Bill  of  Costs      A  Petition  for 
up  to  the  Choice  of  Assignees,  that  had  been  taxed  by  ^  ^^^'^  ^^  '^ 
Country  Conunisaioners  at  149  /.  which  was  stated  to  «  5^^'"''<^'  ^*^^ 
be  nearly  double  the  ordinary  Amount.    The  Vice-Chanr  ^,   ^j^.  ^  ^ 
cellar  said,  the  Statute  gives  authority  to  the  Commis-  j^gign^^s,  after 
sioners  to  tax  the  Solicitor's  Bill  up  to  the  Choice  of  a  hat  been  taxed 
Assignees ;  and  the  AppUcation  to  this  Court  being  by  bji  the  Commis- 
way  of  Appeali  must  state  specific  Errors.  sioners^  mil  not 

be  granted^  unless 
specific  Errors 

^n^^m^m^tU^mht^K^ssaBS^Basamsssasb  are  stated. 


Ex  parte  LANE  and  others,  in  the  Matter  of  KINGS- 
BRIDGE  SCHOOL. 

a  1st  December. 

William  buncombe  by  Ws  Wm,  dated  the   where  in  respect 

20th  of  April  1691,  devised  his  real  and  personal  Estate  ^/'^  increased 

to  certain  Persons,  whom  he  appointed  his  Executors.    .,    t^i  ^  .^  . 

*^*  ntu  Estate  ttu 

upon  Trust,  "  that  they,  (his  Executors,)  with  the  con-  referred  to  a 
sent  of  the  Inhabitants  of  the  Town  of  Kingsbridge,  Master  to  ap^ 
should  choose  a  Lecturer  to  supply  the  Church  when  proteof  a  Scheme 
the  Incumbent  is  absent  at  Chestow,  (which  is  Hn^  for  their  future 
Mother  Church  of  Kingsbridge,)  on  the  Lord's-day ;  and  M^^^^*^^^  ^''^ 
for  so  officiating  and  preaching  once  every  Lord's-day,    .  ^  .      ^ 

and  instructing  the  People  from  House  to  House,  should  a  Salary  given  bv 
give  him  50/.  per  annum,  by  quarterly  Payments,  pro-  ^j^^  ly^  of  the 

Founder^  he  is  not  with  respect  to  the  Augmentation  strictfy  confined  to  the 
Frgoitions  qf  the  Will  as  to  the  original  Salary^  but  may  engraft  upon  it  a 
nem  Condition  in  furtherance  of  the  Testatof^s  general  intention. 
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yided   the   Person  so  chosen   should  be  neither  ihm 
Schoolmaster  nor  the  Usher,  nor  the  present  Incumbent 

Ex  parte        q^  Pastor  of  the  Place,  but  a  Man  of  a  sober,  christian 

7^''*         Life  and  Conversation,  in  their  acconnt  fully  qualified 

'o  the  Matte' of  ^^^  ^^^  Work,   and  no  Papist,  either  open   or   sus- 

KiNosBBiDOE  P^^^  •  ^^^  moreover,  should  preach  once  a  month 

School.       o^  one  of  the  Week-days  which  he  should  judge  most 
convenient,  if  public  Authority  would  permit :  he  also 
directed,  that  besides  his  annual  stipend  of  50/.  he 
should  have  paid  him  by  his  Executors  3  /.  yeaily  to 
give  away,  or  buy  Books  to  give  away  to  poor  Pa- 
rishioners for  their  Encouragement  to  learn  a  Catechism 
and  pray  in  their  Families,  according  to  the  advioe  of 
the  Lecturer ;  and  the  Lecturers  should  give  a  particular 
Account  how  that  3/.  was  bestowed  in  Writing,  to  the 
Trustees  on  Midsummer-day.    Furthermore,  it  was  his 
intent  and  meaning,  that  if  his  Executors  or  Trustees 
came  to  understand,  that  the  Minister  or  Lecturer  ehoe^ 
by  them  did  not  his  Duty  in  a  competent  manner,  they 
and  the  Town  being  Judges,  it  should  be  in  their  power 
to  withhold    the   annual    Allowance    from  him,   and 
choose  another  in  his  room/'    The  Testator  then  di- 
rected the  payment  of  certain  other  annual  Sums,  the 
amount  of  which  was  specified  to  different  Objects,  and 
the  Overplus  to  be  laid  out  and  employed  for  certain  other 
specified  Purposes,  (still  restricted  as  to  the  Amount). 
And  then  followed  this  Proviso,  "  that  if  ever  it  came  to 
pass,  that  there  should  be  a  settled  Minister  in  every 
Town,  and  Pluralities  be  utterly  renounced  and  made 
void  by  Law,  his  Will  was,  that  instead  of  preaching 
once  every  Lord's-day,  then  he  that  was  chosen  to  have 
the  50/.  yearly  should  preach  and  lecture  once  a  Week 
in  concord  with  the  Pastor  of  the  Place ;''  and  also, 
"  that  if  ever  the  Minister  or  Lecturer  should  be  chosen 
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Master  of  the  School  at  Kingsbridge,  or  Usher,  the  50/.  1819. 

should  not  be  allowed,  because  either  of  those  two      *        - 

Callings  was  enough  for  any  Man  that  intended  to  dis-        ^  P^"^^ 

charge  his  Duty  faiUifuUy/'  5^^" 

and  others, 

in  the  Matter  of 
Upon  a  reference    to   the  Master  to  approve  ot  a  KiMosBaiDom 

Scheme  to  be  laid  before  him  by  the  Trustees  of  the  School. 
Charity,  for  the  due  and  proper  application  of  the  Sur- 
plus paid,  and  of  the  future  Rents  and  Profits  of  the 
Charity  Estate,  the  Master  certified  his  Approbation 
of  a  Scheme  so  laid  before  him ;  whereby  (among  other 
things)  it  was  proposed,  that  in  addition  to  the  annual 
sum  of  50/.  by  the  Will  provided  for  the  Lecturer,  the 
Trustees  ''  should  give  and  dispose  of  the  further  sum 
of  25/.  per  annum^  by  equal  quarterly  payments,  to  the 
Lecturer  for  the  time  being,  during  such  time  as  he 
should  reside  at  Kingsbridge,  and  do  his  Duty  pursuant 
to  the  said  Will  to  the  Satisfaction  of  the  Trustees,  but 
no  longer,'* 

A  Petition  was  presented  on  behalf  of  some  of  the 
inhabitants  of  the  Town  of  Kingsbridge,  praying,  that 
it  might  be  referred  back  to  the  Master  to  review  his 
Report,  so  far  as  related  to  the  2^Lper  annum  propose^ 
to  be  given  to  the  Lecturer,  "  and  to  make  the  Title 
of  the  Lecturer  to  receive  the  said  additional  Sum, 
subject  only  to  the  same  Terms  and  Conditions  as  his 
Title  to  receive  the  annual  sum  of  50  /.  is  by  the  said 
Will  made  subject  to ;''  and  in  support  of  this  Petition 
it  was  alleged,  that  by  the  Will,  the  Consent  of  the 
Inhabitants  is  necessary  in  the  Choice  of  the  Lecturer, 
and  the  Inhabitants  are  thereby,  jointly  with  the  Trustees, 
constituted  Ju^es  to  determine  whether  the  Lecturer 
does  his  Duty  in  a  competent  manner ;' also,  that  the 
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1819.  Condition  of  Residence,  proposed  to  be  annexed  to  tfar 

'        ^^        '  additional  Salary,  is  not  imposed  by  the  Will  as  to  the 

Ex  parte  original  50/.  but  the  same  is  thereby  made  to  depead 

Lane  solely  on  the  Lecturer  doing  his  duty  pursuant  to  the 

•    41.   xvi  44  '  #  Will,  to  the  Satisfaction  as  well  of  the  Inhabitants  a» 
m  toe  Matter  of 

KiKGSBRiDGE   of  the  Trustees. 
School. 

Mr.  Winthropf  in  support  of  the  Petition : — 

Mr.  Merivale,  for  the  Trustees,  contended,  that  in 
directing  an  Augmentation  of  the  Fund  appropriated 
to  a  charitable  Purpose,  the  Court  is  not  bound  by  the 
letter  of  the  Foundation,  but  will  exercise  a  discretion 
as  to  the  Application,  regard  being  had  to  the  general 
intention  of  the  Founder;  and  he  read  several  passages 
from  the  Will,  from  which  it  was  to  be  inferred,  that 
the  Testator  contemplated  the  Residence  of  the  Lee- 
turer,  though  he  had  not  expressly  provided  for  it. 
The  present  Lecturer  was  the  Incumbent  of  a  Pariah  at 
some '  distance,,  where  he  resided  ;  and  the  Clause  was 
expressly  inserted  by  the  Trustees,  in  order  to  hold  oat 
an  inducement  to  him  to  reside  at  Kingsbridge,  as  well 
as  to  provide  against  the  Appointment  in  future  of  a 
non-resident  Lecturer. 

The  Vice-Chancellor  : — 

Although  the  Founder  has  not  in  express  words  ex- 
cluded the  Incumbent  of  another  Parish  from  being 
appointed  to  the  Office  of  Lecturers  at  Kingsbridge^  yet 
his  plain  intention  is,  that  the  Lecturer  shall  be  a  Person 
who  can  devote  his  whole  time  to  the  duties  of  that 
Situation.  If  therefore  the  Master  was  not  at  liberty, 
with  respect  to  the  Augmentatiod,  to  engraft  any  new 
Provision  not  found  in  the  Will  of  the  Founder,  I  mi^t 
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think  him  well  justified  in  the  introduction  of  th6  Con. 
dition  of  ttesidence.    But  I  consider,  that  with  respect 
to  the  Augmentation,  the  Master  is  not  confined  to  the        ^  P^^^ 
Provisions  in  the  Will  of  the  Founder,  but  may  stipulate         ^"^ 
for   an    additional  advantage  in  furtherance   of  the  ^  ^^  Matter  of 
Founder^s  general  intention;  and  would,  in  thatview>   Kiuqsbrxdgs 
be  justified  in  making  a  Residence  a  necessary  Title  to        School. 
the  25/. 

I  thipk,  however,  it  would  be  fit,  as  the  Inhabitants 
of  the  Town  have,  by  the  Will,  a  Voice  in  determining 
whether  the  Lecturer  discharges  his  Duty,  and  is  en* 
titled  to  the  50/.  that  they  should  have  the  same  Voice 
with  respect  to  the  25/.  And  let  the  Master,  as  to 
thit  prait,  review  his  Rqport. 


Ex  parte  HOLLAND,  in  re  HARVEY. 
-.  2sd  Deeember. 

In  this  Case  the  Vke-Chancelhr  held,  that  upon  the  firhtrt  a  Ctm* 
Sale  of  a  Copyhold  Estate,  under  a  Commission  of  hMissM  under 
Bankrupcy,  a  good  Title  may  be  made  to  a  Purchaser  «  CojHmission  •/" 
by  a  Bargain  arid  Sale  immediately  from  the  Commis-  ^^nkruptcy,  a 

sioners;  and  that  an  intermediate  Bargain  and  Sale  to^    , . .      „     • 
,      *     .  **       7.    «  ^  made  by  a  Bat* 

the  Assignees  was  unnecessary.    He  rebed  upon  Drury    ^  ^^  5^^ 

V.  Man  (a).  from  the  Com- 

missioners  to  tie 
Mr.  Bell,  Mr.  Sugden,  and  Mr.  Sidebottam,  in  sup-  Purchaser. 
port  of  the  Objection  :— 

Mr.  Rose,  contri. 
(tf)  1  Atk.  95;  and  see  1  Madd.  Prin.  &  Pract.  6t8.  ad  edit. 
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11  &  24  Dec.  SMITH  v.  CLAXTON  and  others. 

17th  Jan.  1830. 

Whtre  Land    ThOMAS  SMITH  by  his  WiU,    1st  April   1811^ 

is  devised  t§  be    after  making  certain    specific  Bequests  to  his  Wife 

5oW,  and  there  is  Margaret  Smith,  bequeathed  all  other  his  personal  Estate 

a  partial  faUure  ^^^  Effects  of  what  nature  or  kind  soever  unto  P.  HitU^ 

J    eprpas  oj  ^^^  ^^^  Thomas   Stevenson,  ("two  of  the  Defendants.) 

the  Devisor  «*       .    .     ^  \     . 

to  ths  Price  hut  ^^^^  Executors,  8ic.;  and   devised   all  his   Freehold 

there  remains  Messuages,  Dwelling  Houses,  Tenements  and  Here- 
some  purpose  of  ditaments,  situate  in  the  Town  of  StokesUy,  unto  the 
the  Devisor  to  be  Use  rf  Hisilton  and  Stephenson,  their  Heirs  and  Assigns, 
^^^^Ih  n  ^P^*^  Trust,  as  soon  as  might  be  after  his  decease,  to 
Heir  takes  the  ^^^^  ^^  dispose  of  his  said  real  and  personal  Estate 
benefit  of  the  and  Effects  for^be  best  Price  th^t  could  be  reasonably 
partial  failure  as  had  or  gotten  for  the  same ;  and  directed  his  Trustees, 
Money,  and  not  and  the  Survivor,  8ic.  to  stand  possessed  of  the  Money 
as  Land.  ^  g^^se  and  be  produced  by  the  Sale,  upon  Trust,  to 

"     .  >.  ff^    pay  such  Debts  as  he  might  owe  at  the  time  of  his 
he  a  total  failure       •  . 

ofthetntrvoses     ^^®^®»    ^*®   Funeral    Expenses,    and    the    following 

of  the  Devisor     Legacies ;  viz.  to  his  Wife  40/.  to  be  paid  immediately 

as  to  the  Pricey    upon  his  decease;   to  his  Son  Thomas  Smith  10/.  to 

his  intention  as     be  also  paid  immediately  after  his  decease ;  to  his  Son 

to  a  Sale  is  to  be  Joseph  Smith  (a  Defendanl)  300/.;  to  his  Son  RobeH 
considered  as  not  ^^.^^  ^^^^^j  .  ^^j  ^  j^j^  jjj^^^  j^j^^  p^^^^  ^^j      j^ 

EvetUs  which  ^'®®  '^^t  Legacies  to  be  paid  at  the  end  of  six  calendai^ 
have  happened,  inonths  after  his  decease,  without  InterestjT  if  they 
and  the  Heir  should  be  living,  but  not  otherwise.  And,  upon  further 
takes  the  Land  as  Trust,  to  pay  Testator's  Nephew  in  Law  Thomas  Caxton 
real  Estate.  ^qI^  ^  (jg  pj^j  ^^  ^y^^  ^g^  of  51   years,  and  subject 

thereto  and  to  the  Provisoes  in  his  Will ;  upon  Trust,  to 
pay  the  ultimate  Residue  or  Surplus  to  his  Wife,  her 
Executors,  &c.     And  the  Testator  by  his  Will  further 
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^ve  and  devised  all  his  other  Freehold  Closes  or  parcels 
t>f  Ground  in  the  Township  or  Parish  of  Stokesley, 
known  by  the  name  of  Mill  Riggs,  unto  HiHUon  and 
Stephenson,  their  Heirs  and  Assigns^  upoi)  Trust,  to 
receive  the  Profits  thereof,  and  to  pay  the  same  to  his 
Wife  during  her  life;  and  after  her  Death,  during  the 
Life  of  his  Son  Thomas,  to  pay  the  same  into  his  proper 
faands/8cc.;  and  after  his  said  Son's  decease,  that  his 
said  Trustees  should  stand  seized  of  the  said  Closes, 
upon  Trust,  to  s^H  the  same,  and  to  apply  the  Money 
luising  by  the  Sale  to  and  amongst  Robert  the  Son  of 
the  said  Testator's  Son  Thomas,  and  all  and  every  other 
Child  or  Children  of  his  said  Son  Thomas  lawfully  to 
be  begotten,  in  equal  Shares,  to  be  considered  a  vested 
Interest  in  them  respectively  as  and  when  they  should 
attain  twenty-nme;  but  if  his  said  Grandson,  and  all 
other  the  Children  of  his  said  Son  Thomas  thereafter  to 
be  bom,  should  die  before  any  of  them  attained  twenty- 
one  years,  unmarried,  and  without  Issue,   then  the 
Money  to  arise  by  the  Sale  of  the  said  Closes  should 
be  in  Trust  for  the  Testators's  Sons  Joseph  and  Robert, 
^in  equal  Shares,)  their  Executors,  &c.    And  the  Tes- 
tator further  gave  certain  other  Freehold  Estates,  and 
certain  Leasehold  Estates,  to  the  same  Trustees  upon 
Trust,  to  pay  an  Annuity  of  27/.  to  his  Son  Thomas 
during  the  Life  of  his  Wife,  and  subject  thereto  to  pay 
the  Rent  and  Profits  to  his  Son  Robert  for  his  life ; 
and  aft;er  the  death  of  Robert  to  sell  the  same,  and 
apply  the  Produce  for  the  benefit  oF  the  Children  of 
Robert  in  manner  therein  mentioned ;  and  if  there  should 
be  no  Children  of  Robert,  then  the  Money  to  arise  from 
the  Sale  should  be  in  Trust  for  his  the  Testator's  Sons 
Thomas  and  Joseph,  in  equal  Shares,  their  Executors, 
8ic. 
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The  Testator  died  2gth  Februarj  1816,  and  kftsoF- 
viving  Thomas  Smith  his  eldest  Son  and  Heir  at  Law ; 
and  also  his  two  other  Children  Margaret  Smith  and 
Joseph  Smith;  but  the  Testator's  Wife,  and  his  Son 
Robert,  and  idso  his  Grandson  Robert,  (the  Son  of  the 
Testator's  Son  IJiomas,)  died  in  the  life-time  of  the 
Testator.  The  Legacies  bequeathed  to  them  hanng 
lapsed,  the  other  specific  and  pecuniary  Legacies  and 
Debts  charged  upon  the  Testator's  Freehold  Estate, 
in  aid  of  his  personal  Estate,  were  very  small^  and  were 
paid  out  of  his  personal  Estate,  which  was  more  than 
sufficient  for  the  payment  of  Ae  same. 


nomas  Stmth,  the  Son,  died  14th  June  1816, 
Issue,  having  previously  made  his  Willi  but  not  attested, 
so  as  to  pass  real  Estates  in  favour  of  the  Plaintiff, 
his  Wife,  and  others;  and  the  Wife  filed  the  present 
Bill  to  obtain  a  Decision  as  to  the  effect  of  the  WiU  of 
Thomas  Smith  the  elder,  and  the  Questicms  were : 


1st.  Under  the  first  Devise,  Whether,  as  the  Debts 
and  Legacies  were  paid  from  the  personal  Estate,  and 
the  Wife  was  dead,  Thomas,  the  Heir  of  the  Testator^ 
took  the  Estates,  as  Land  which  descended  to  his  Heir; 
or  as  Money,  which  passed  to  his  personal  Repre- 
sentative ? 


2d.  Under  the  second  Devise,  Whether,  as  the 
Testator^s  Son  Robert  had  died  in  his  life-time,  the 
Moiety  of  the  Produce  of  the  Sale,  which  was  given  to 
him,  and  being  lapsed  by  his  death,  vested  in  I%omas  as 
the  Heir  of  the  Testator,  was  to  be  considered  as  Land 
descending  to  the  Heir  of  Thomas ;  or  as  part  of  the 
personal  Estate  of  Thomas  ? 
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3d.  Under  the  thiid  Devise,  Whether  the  Moiety  of 
the  Produce  of  the  Sale,  which  Thomas  the  Heir  took 
by  Limitation,  upon  failure  of.  Robert  and  his  Children,         Smith 
was  also  to  be  considered  as  Land  descending  to  the 
Heir  of  Thomas  ;  or  as  part  of  the  personal  Estate  of      ^^  others. 
Thomasi 

Mr.  Be//,  and  Mr.  Willis,  hi  the  Plaintiff:— 

Mr.  Sugden,  for  the  Executors  of  Thomas  Smith 
and  Son,  in  the  same  Interest: — 

The  real  Estate  at  Stokesley,  first  devised,  is  by  the 
Will  directed  to  be  converted  into  Personalty ;  but  that 
Direction  did  not  give  it  the  character  of  personal 
Estate  of  the  Testator ;  and  the  purpose  Sedling,  for 
which  it  was  to  be  so  converted,  by  the  death  of  the 
Testator's  Wife  in  his  life-time,  there  was  a  resulting 
Trust  for  Thomas  the  eldest  Son  and  Heir  at  Law  of  the 
Testator;  but  being  directed  by  Che  Testator,  his  Father, 
to  be  converted  into  Personalty,  it  is  part  of  the  per- 
sonal Estate  of  Thomas  the  Son,  and  he  being  dead, 
the  Estate  must  be  sold,  and  the  Produce  paid  to  his 
Executors,  to  be  applied  according  to  the  Trusts  of  his 
Will.  Several  Cases  establish  this  Doctrine:  Levet 
V.  Needham  (a),  Hewit  v.  Wright  (6),  Fletcher  v.  Jshr 
burner  (c),  Wright  v.  Wright  (d).  Fletcher  v.  Ashbumer 
was  published  by  Mr.  Browne  from  a  Note  of  Lord 
Redesdale%  which  he  gave  to  Mr,  Browne  (e).    With 

(fl)  s  Vem,  138.  Mr.  Bnmru^s  Rqwrts,  from 

(6)  1  Bro.  C.  C.  86.  page  497  to  page  549,  were, 

(c)  Ibid.  497.  as  I  Lave  been  informed,  pub- 

{d)  16  Ves.  i88.  lished  from  Notes  taken  by 

(f)  All    the  Cases    in  the  Lord  Rcdesdale,  and  given  by 

Appendix  to  the    1st  vol.  of  bim  to  Mr.  Browne, 
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1819.  respect  to  the  Estate  called  Mill  Riggs,  it  falls  within 

*         '        '      the  same  principle ;  and  as  Robert,  the  Son  of  Thomas, 

Smith         jied  under  twenty-one^  unmarried,  and  without  Issue, 

and   Thomas  had   no  other  Child,  one  Moiety  of  the 
Claxton 
and  others       Produce  of  Mill  Biggs  belongs  to  Joseph  the  second 

Son  of  the  Testator  Thomas  Smith,  the  Father;  bat 
the  other  Moiety  resulted  to  Thomas  the  eldest  Son  and 
Heir  of  the  Testator,  and  belongs  to  his  Executors. 
The  same  principles  apply  to  the  Moiety  given  to 
Thomas  under  the  third  Devise :  being  directed  to  be 
converted  into  Personalty,  it  was  part  of  Thomases 
personal  Estate. 

Mr  VPetherell,  and  Mr.    Wilbraham,  for  the  De- 
fendant Joseph  Smith. 

If  the  Testator  has  directed  a  Conversion  out  and 
out,  the  conclusion  would  be  as  contended  for  on  the 
part  of  the  Plaintiff ;  but  the  question  is.  Whether  on 
the  face  of  this  Will  an  Intention  can  be  inferred,  that 
there  should  be  such  a  Conversion ;  or  whether  it  ¥ras 
only  to  be  converted  for  a  particular  partial  purpose  ? 
In  the  latter  case,  if  by  deaths  in  the  life-time  of  the 
Testator,  and  payment  of  the  Debts  and  Legacies  out 
of  the  personal  Estate,  the  Conversion  became  unne- 
cessary, the  Estate,  or  so  much  as  was  not  necessary 
to  be  converted  for  the  purposes  of  the  Will,  results 
as  real  Estate  to  the  Testator's  Heir  at  Law,  and  will 
descend  to  his  Heir.  By  the  first  Devise,  a  Conversion 
was  directed  only  for  a  particular  partial  purpose,  the 
payment  of  Debts  and  Legacies,  and  the  Residue  was 
given  to  the  Wife,  who  died  in  the  Testator's  life-time; 
and  as  it  is  not  wanted,  either  for  Debts  or  Legacies, 
or  to  satisfy  the  Gift  to  the  Wife,  the  Estate  results 
as  real  Estate  to  the  Heir  at  Law ;   and  on  his  death 
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-plOBeg  as  such.  So  also  on  the  same  pnnciple  a 
Moiety  of  the  Estate,  given  by  the  second  and  third 
Devisei  passes  to  the  real  Representative  of  the  Heir. 
In  the  Cases  cited,  there  vras  a  clear  and  manifest  in- 
tention,  that  the  Conversion  should  be  out  and  out. 
Hewitt  V.  Wright,  was  the  Case  of  a  Deed ;  in  Embfyn 
V.  Freeman  (f\  the  Estate,  though  actually  converted 
into  Money,  vras  held  to  result  to  the  Grantor  as  real 
Estate ;  in  Wright  v.  Wr^^ht^  the  Produce  of  the  real 
and  personal  Property  were  blended  together,  and  made 
a  joint  Fund  to  be  laid  out  in  Security.  The  intention 
there,  to  convert  out  and  out,  was  apparent. 


The  Case  was  afterwards  re-argued,  as  to  the  first 
Devise  only,  by  Mr.  Sugden,  and  Mr.  WiWraham. 

Mr.  St^deit,— [After  stating  the  first  Devise] : — 

The  Question  is,  Whether  this  is  to  be  considered  as 
a  Conversion  out  and  out  of  the  real  Estate ;  and 
whether  the  Heir  takes  the  resulting  Trust  as  real  or 
as  personal  Estate  ?  If  he  took  it  as  real  Estate,  as 
he  is  now  dead,  it  descended  to  his  Heir  at  Law ;  and 
if  he  took  it  as  personal  Estate,  it  goes  to  his  personal 
Representatives. 

The  Cases  on  this  subject  may  be  thus  classed :  1st. 
Where  there  is  a  Charge  on  the  Testator's  real  Estate 
which  fails,  in  that  Case  the  Estate  results  to  the 
Heir,  Crtise  v.  Barley  (g).  2d.  Where,  although  a  Sale 
of  the  real  Estate  is  directed,  part  is  not  necessary  to 
be  disposed  of :  as  where  a  Sale  is  directed  for  the  pay* 


1819, 
Smith 

V. 

Claxton" 
and  others. 


{/)  IVec.  Chanc.  541. 
Vol.  IV. 


(g)  3  P.  Wms.  ao. 
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i8ig.  ment  of  Debts  and   Legacies,  and  a  Scde  of  pari  of 

the  Estate  is  sufficient  for  that  purpose,  so  much  as  is 
not  sold  results  to  the  Heir,  as  in  Buggins  v.  Yate^lji)^ 
Claxton       ^^^ty  V.  Parker  (t),   Robinson  v,  Taylor  (ft),    HalHday 
and  others.      ^'  Budson(l),  Berry  v.  Fisher  (m),  Wilson  v.  Mayor  («). 

3d}y.  Where  an  absolute  Conversion  is  directed  by 
Will,  Levett  v.  Nedham{p\  MaUabar  v.  MaUabar{p), 
Durrar  v.  Motteux{q),  Collins  v.  Wakenmn  (r),  Skeddms 
V.  Goodrick{s\  Ogle  v.  Coofte  (0>  Kennett  v.  ^46o<^'(ii), 
Fletcher  v.  ^sftftiimer  (x),  Collingwood  t.  W4i«/fo(jr), 
Het&tV/  V.  TFftgft^  (2),  Fa/i  V.  Bamet  («>•  4thly.  Where 
the  real  Estate  has  been  cpnverted  into  Peisoiialtj, 
yet  if  the  Legacy  fails,  the  Heir  takes  :  Ackroyd  y* 
Smithson(b);  but  he  takes  it  as  personal  Property^ 
Levetl  V.  Nedham  (c),  Hewett  v.  Wright  {d),  Wright  t. 
Wrightie). 

In  this  Case  the  Legatee  having  died  in  the  Testator's 
life-time,  the  Heir  had  a  right  to  elect  whether  what 
resulted  to  him  should  be  taken  as  real  or  personal 
Estate ;  Ackroyd  v.  SnUthson  (/)  ;  until  Election  the. 
Land  retained  the  quality  of  Money ;  Fletcher  v.  iUft. 
burner  (g),  Whetdale  v.  Partridge  (A),  Biddulph  y.  JBirf- 

(k)  9  Mo.  123.  (u)  4  Ves.  802. 

(i)  2  Ves.  jun.  271.  '           (x)  i  Bro.  C.  C.  497. 

(jt)  2  Bro.  C.  C.  589.  (y)  1  Eq.  Abr.  395. 

(I)  3  Ves.  210.-  («)  1  Bro.  C.  C.  86. 

(m)  11  Ves.  87.  (a)  19  Ves.  102. 

(n)  Ibid.  205.  (5)  1  Bro.  C.  C.  503. 

(o)  2  Vem.  138.  (c)  2  V«m.  14a 

(p)  For.  78.  (1/)  1  Bro.  C.  C.  86. 

iq)  1  Ves.  320.  (e)  16  Ves.  188. 

(r)  a  Ves.  jun.  183.  (f)  1  Bro.  C.  C.  503. 

(«)  8  Ves.  496.  (g)  Ibid.  497. 

(0  1  Bro.  C.  C.  501. 513-  W  8  Ves.  235. 
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dulph(i),  Kirkmanr.  Miles  (ky  Here  was  a  general 
Gift  of  real  and  personal  Estate,  as  in  Fktm^an  v. 
Flanagan  {t),  and  Fletcher  v.  AMmrher  (m). 

The  Property  was,  unnecessarily,  converted  for  the 
Widow,  who  he  intended  to  take.  He  did  not  give  it  as 
real  Estate.  It  appears  that  the  Testator  intended  a  Con- 
version, and  that  he  did  not  in  any  Event  intend  the  Heir 
to  take.  The  Heir,  it  is  true,  takes  without  intention,  but 
he  cannot  take  against  an  intention  to  convert.  I  do  not 
find  any  Case  where  a  Question  has  arisen  on  these 
points  between  the  Heir  at  Law  of  the  Testator's  Heir, 
and  his  personal  Representative.  The  Heir  has  been 
held  entitled  to  the  resulting  Trust,  without  saying  in 
what  quality  he  took  the  Property. 

In  this  Case,  it  is  admitted,  the  Heir  takes  the  Estate 
as  a  resulting  Trust ;  and  tiie  only  Question  is,  in  What 
quality  he  takes  it.  In  Levett  v.  Nedham,  the  Heir 
took  the  resulting  Trust  in  the  Term,  as  personal  Estate,* 
though  he  took  the  Estate  out  of  which  it  was  carved, 
as  real  Estate.  The  Case  of  Fletcher  v.  Ashbumer, 
seems  decisive  of  the  present  Case. 

Mr.  WUbraham  pursued  the  same  course  of  Argu^ 
ment  as  before. 

The  Vice-Chancellob  : — 
The  inaccuracy  of  some  Expressions,  which  are  to  be 
found  in  the  Books,  has  created  much  of  the  difficulty 
which  arises  in  Cases  of  this  kind.     I  have  anxiously 

(«)   12  Ves.  161.  V.  Ashbumer^   1  Bro.  G.   C. 

(k)  13  Ves.  338.  500. 

(I)  Mentioned  in  Fletcher         (m)  1  Bra.  C.  C.  497. 
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1819.  considered  every  Authority  which  has  been  referred  to  ; 

and  my  endeavour  has  been  to  extract  from  them  certain 
general  principles  which  may  admit  of  clear  Applica- 
tion.   Where  a  Devisor  directs  his  real  Estate  to  be 


Smith 

ClaxtoIi 

and  others.  '^'^^  ^^^  ^^  Produce  to  be  applied  to  particular  Pur- 
poses, and  those  Purposes  partially  fail,  the  Heir  at 
Law  is  entitled  to  that  part  of  the  Produce  which  in 
the  Events  is  thus  undisposed  of.  The  Heir  at  Law  is 
entitled  to  it,  because  the  real  Estate  was  Land  at  the 
Devisor's  death ;  and  this  part  of  the  Produce  is  an* 
Interest  in  that  Land  not  effectually  devised,  and  which 
therefore  descends  to  the  Heir.  U  is  for  this  reason 
that  the  Produce  of  an  Estate,  which  the  Devisor  directs 
to  be  sold,  can  never  be  strictly  part  of  his  general 
personal  Estate.  If  a  Devisor  directs  such  Produce  to 
be  paid  to  his  Executors,  and  applied  as  part- of  his 
personal  Estate,  the  Executors  take  it  as  Devisees. 
Every  Person,  taking  an  Interest  in  the  Produce  of 
Land  directed  to  be  sold,  is  in  truth  a  Devisee,  and 
not  a  Legatee.  A  Devisor  may  give  to  his  Devisee 
either  Land,  or  the  Pribe  of  Land,  at  his  pleasure ;  and 
the  Devisee  must  receive  it  in  the  quality  in  which  it 
is  given,  and  cannot  intercept  the  purpose  of  the  De- 
visor. If  it  be  the  purpose  of  tlie  Testator  to  give  Land 
to  the  Devisee,  the  Land  will  descend  to  his  Heir;  if  it 
be  the  purpose  of  the  Devisor  to  give  the  Price  of  Land 
io  the  Devisee,  it  will,  like  other  Money,  be  part  of  his 
]>ersonal  Estate.  Under  every  Will,  when  the  question 
is,  wlietlier  the  Devisee  or  the  Heir  failing,  the  Devisee 
takes  an  Interest  in  Land,  as  Land  or  Money,  the  true 
inquiry  is,  Whether  the  Devisor  has  expressed  a  pur- 
pose that,  in  the  Events  which  have  happened,  the  Land 
shall  be  converted  into  Money?  Where  a  Devisor 
directs  his  Land  to  be  sold,  and  the  Produce  divided 


CASES  IN  CHANCERY. 

between  A.  and  B.  the  obvious  purpose  of  the  Testator 
is,  that  there  shall  be  a  Sale  for  the  convenience  of 
Division;  and  A.  and  B.  take  their  several  Interests  as 
Money,  and  not  Land.  So,  if  A.  dies  in  the  life-time  of 
the  Devisor,  and  the  Heir  stands  in  his  place,  the  pur- 
pose of  the  Devisor^  that  there  shall  be  a  Sale  for  the 
convenience  of  Division,  still  applies  to  the  Case ;  and 
the  Heir  will  take  the  Share  of  A.  as  A.  would  hare 
taken  it — as  Money,  and  not  Land.  But  in  the  Case 
put,  let  it  be  supposed  that  A»  and  B.  both  die  in  the 
life-time  of  the  Devisor,  and  the  whole  Interest  in  the 
Land  descends  to  the  Heir;  the  question  would  then 
be,  whether  the  Devisor  can  be  considered  as  having 
expressed  any  purpose  of  Sale  applicable  to  that  Event, 
so  as  to  give  the  Interest  of  the  Heir  the  quality  of 
Money.  The  obvious  purpose  of  the  Devisor  being, 
that  there  should  be  a  Sale  for  the  convenience  of 
Division  between  his  Devisees,  that  purpose  could  have 
no  application  to  a  Case  in  which  the  Devisees  wholly 
failed,  and  the  Heir  would  therefore  take  the  whole 
Interest  as  Lan^. 


SmTH 

CLAXTeil 
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To  apply  these  principles,  which  I  apprehend  to  be 
the  true  result  of  all  the  Authorities,  to  the  present 
Case :  Under  the  first  Devise,  the  Estate  is  directed  to 
be  sold,  and  the  Produce  applied  in  aid  of  the  personal 
Estate,  in  payment  of  Debts  and  Legacies ;  and  the 
Surplus  is  givep  to  the  Wife.  The  Debts  and  Legacies 
are  fully  paid  out  of  the  personal  Estate ;  and  the  Wife 
dies  in  the  Testator's  life-time.  The  whole  Interest 
thus  resulted  to  Thomas  the  Heir ;  and  the  Devisor's 
purpose  of  Sale  being  plainly  for  a  Distribution,  accord- 
ing to  the  Will,  has  no  application  to  the  Events  whick 
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1819.         have  happened,  and  Thomas  took  the  Estate  as  Land 

^        '     which  descends  in  that  chajracter  to  his  Heir. 
Shits; 

Claxtost  Under  the  second  Devise,  there  is  an  obvious  pur- 

and  others.      P^^^  ^^  ^^^  ^^^  ^^  convenirace  of  Division  between 

tbfs  Sons  of  Thofnas,  or  failing  them,  between  the  Devi- 
toil's  Sons  Joseph  and  Robert.  The  oply  Son  of  JTionuu, 
aQd  th^  Devisor's  Son  JRobert,  both  die  in  the  Devisor's 
life^time,  and  ITunnas  the  Heir  becomes  entitled^  by 
lapse,  to  the  Moiety  of  the  Produce  intendi^d  for  Robert. 
The  purpose  of  Sale  for  convenience  of  Division  still 
applies  to  the  Events  which  have  happenedt  and  this 
lM[oiety  is  not  Land«  but  personal  Estate  of  Thomas  the 
Heir. 

Under  the  third  Devise,  there  is  the  same  obvious 
purpose  of  Sale ;  6rst,  for  a  Division  between  the  Chil|- 
dren  of  Robert ;  and  failing,  then  between  J^Ofws  tl^f 
Heir  and  Joseph.  There  were  no  Children  of  Robert,  but 
'the  purpose  of  Sale  remains;  and  this  Moiety  also  ia 
not  Land,  but  personal  Estate  of  Thomas  the  Heir. 

Under  both  these  last  Devises,  Thomas^  the  Heir 
might,  by  Agreement  with  his  Brother  Joseph^  have 
elected  to  take  his  Interest  as  Land,  but  no  such  point 
is  raised  in  the  Pleadings,  nor  are  there  any  Facte 
before  the  Court  to  that  effect. 
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BROWIfE  and  others  v.  GROOMBRIDGE  ^    'I?',    ^ 

and  others.  151b  Decendberr 

This  cause  came  on  for  further  Directions  upon  the       The  Testator 
Moittt^B  Report,  by  which  it  appeared,  that  H.  H.  ^^^!jTj^ 
Browne  by  his  Will,  dated  the  iMi  day  of  February  ,„j,«AyiW^"jk. 
i8i3i  bequeathed  unto  his  Wife  E.  Browne  all  his  n^,^  ^^-^  ^ 
leasehold  Messuage  wherein  he  then  resided,  with  its  Aouldhaveabaut 
Appurtenants;  and  also  the  adjoining  Messuage,  thea  hi$  Person^  or  at 
in  the  Occupation  of  Mrs.  Law;  and  all  other  the  *^  Retidence,  at 
Premises  at  Blaekheath,  which  he  held  by  virtue  of  two  ***  *'^**.^^ 
Indentures  of  Lease,  theretofore  granted  him  by  Mr.Xi<npii  ^^ihers^UE  ^ 
and  his  Widow  Mrs.  Lanib ;  to  hold  to  her  his  said  chequer  BUlSf 
Wife,  her  Executors,  Administrators  and  Assigns,  for  Stocky tfc,  Hebe- 
all  the  Residue  of  his  Estate  and  Interest  therein  re-  <^»^  insane  ttoo 
spectiTely ;  she  and  they  paying  the  Rents,  and  per-  2^^^  before  his 
forming  the  Covenants  reserved  and  contained  in  the  ^*^hyand during 

said  two  several  Indentures  of  Lease.    And  the  said  7^    ^  e        ^ 

large  Sums  of 

Testator  also  bequeathed  unto  his  said  Wife,  all  and  Money ^  amount- 

every  his  Household  Groods,  Furniture,  and  Implements  ing  to  near 

of  Household,  as  well  useful  as   ornamental,  Plate,  ZyOooLvjhich 

Pictures,  Prints,  linep,  China,  Glass,  Watches,  Clocks,  ^^  *«^  P^id  at 

Jewete,   Trinkets,   (except   his    Diamond   Shirt-pin,)  J*! /^^'  T* 

'^  ^    ''  latdoutjbrhim 

in  Stock  and  Exchequer  BiUs  :  this  was  a  due  conversion  of  the  Money  g  and 
the  specific  Legatees  of  the  Stock  and  Exchequer  BiBs  tvitt  be  entitled  to  it. 

The  Testator  gives  tpedficciOy  parts  of  his  personal  Estate,  chargeable 
toith'his  Debts  and  Legaciesy  and  gives  the  Residue  of  his  personal  Estate  to 
another  :  the  Debts  and  L^acies  Jail  upon  the  specific  Gifif  and  not  upon 
^e  Residue. 

A  Gift  to  all  and  every  the  Children  of  Nephews  and  Nieces,  lawfully 
begotten,  includes  after-bom  Children. . 

A  Provision  in  a  JVillJbr  **  Testamentary  Expenses,*'  does  not  include 
the  Costs  of  a  Suit  occasioned  by  the  Will. 
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Wearing  Apparel^    Books,  Wines^    Liquors,  Chario(/< 
Horses,  Harness,  and  all  and  eVery  other  Matter  or 
Browmb        Thing  in  or  about  his  usnal  Residence  at  the  time  of 
^^^     his  decease,  to  and  for  the  proper  Use  and  Benefit  of 

Gboohbridqi    ^^  ^^  ^^^  Wife,  her  Executors,  Administrators  and 
and  others.      As^gns.    And  the  said  Testator  also  gave  to  his-  said 

Wife,  for  her  own  sole  Use,  the  Ready-money  and 
Banknotes  which  he  should  have  about  his  Person,  or 
in  or  about  his  usual  Residence  at  the  time  of  bit 
decease ;  or  in  case  of  his  decease  at  any  other  Place 
than  his  usual  residence,  he  also  gave  to  his  said  Wife 
all  the  Money  and  Banknotes  which  he  should  have 
with  him.  And  the  said  Testator  gave  and  bequeathed 
unto  his  Executors,  thereinafter  named,  10,000 /•  Share 
or  Interest  of  and  in  the  Five  per  cent  Navy  Annuities^ 
transferable  at   the  Bank  of  England,  in  Trust,  to 

(  authorize  and  suffer  his  said  Wife  to  receive  and  take 

the  Dividends,  Interest  and  Produce  of  the  said  10,000/* 

as  the  same  should  from  time  to  time  become  due  and 
payable^  for  and  during  the  term  of  her  natural  life; 
or  otherwise,  that  they  his  said  Executors,  and  the  Sur- 
vivors or  Survivor  of  them,  his  Executors  or  Adminis- 
trators, should  receive  the  same  Dividends,  Interest  and 
Produce,  and  pay  the  same  to  his  said  Wife  and  her 
Assigns  for  and  during  the  term  of  her  natural  Life ; 
and  from  and  after  the  decease  of  his  said  Wife,  then, 
upon  Trust,  that  they  his  said  Executors^  and  the  Sur- 
vivors or  Survivor  of  them,  and  the  Executors  and  Ad- 
ministrators of  such  Survivor,  should  stand  possessed  of, 
and  interested  in,  the  said  10,000/.  to,  for  and  upon 
such  and  the  same  Trusts,  Ends,  Intents  and  Purposes  as 
are  thereinafter  declared  of  and  concerning  the  Residue 
of  his  Money  in  the  public  Funds,  and  other  Securitiea 
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tor  Money.    And  the  said  Testator  also  bequeathed  i8i9> 

tinto  his  said  Executors  6,000  /.  Share  or  Interest  of 
and  in  the  Four  per  tent.  Consolidated  Bank  Annuities^      and  otheii, 
upon  certain  Trusts  therein  mentioned.    And  he  gave  ^^ 

to  his  said  Executors  all  his  Exchequer  Bills,  Money  GRooMBRinoB 
at  the  Bankers,  and  all  and  every  the  sum  and  sums  of  and  others. 
Money  due  or  to  become  due  to  him  on  any  Policy  or 
Policies  of  Insurance  on  his  Life,  or  on  the  life  of 
William  Johnson ;  and  all  sum  and  sums  of  Money, 
Parts,  Shares  and  Proportions  of  and  in  the  Public 
Stocks  or  Funds  to  which  he  should  or  might  be  en- 
titled at  the  time  of  his  decease,  whether  standing  in 
his  own  Name,  or  in  that  of  any  other  Person  or  Per- 
sons in  Trust  for  him ;  and  all  and  every  the  Debt  or 
Debts,  sum  or  sums  of  Money,  due  and  owing  to  him 
by  any  Person  or  Persons  whomsoever,  or  upon  what 
Security  soever,  upon  Trust ;  thereout  in  the  first  place, 
within  one  week  after  his  decease,  to  pay  to  his  said 
Wife  200/.  lawful  Money  of  Great  £rif otn,  and  then 
to  pay  his  Debts,  Funeral  and  Testamentary  Expenses ; 
and  after  making  the  said  Payments,  to  pay  certain 
Legacies ;  and  among  others,  to  each  of  his  Executors, 
thereinafter  named,  100  L  Money,  for  the  care  and 
trouble  which  they  might  have  in  the  execution  of  that 
his  Will,  and  the  Trusts  thereby  in  them  reposed,  and 
also  the  Duty,  payable  in  respect  to  the  said  Legacies 
to  his  said  Executors,  and  subject  to  and  chargeable 
with  such  Payments  and  last-mentioned  Legacies ;  the 
said  Testator  directed,  that  they,  his  said  Executors, 
and  the  Survivors  and  Survivor  of  them,  and  the  Exe- 
cutors and  Adn\inistrators  of  such  Survivor,  should 
stand  possessed  of  and  interested  in  the  said  Exchequer 
'Bills,  Debt  and  Debts,  sum  and  sums  of  Money,  in  Trusty 
to  call  and  get  in  and  convert  the  same  into  Money, 
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1S19.  with  all  convenient  speed  after  his  decease;  and  a(t^ 

the  same  should  have  been  got  in  aad  converted  iiita 


Bm»wne       Moneyi  to  lay  out  the  Money  thereby  axisiiig,  as  the 

/'^'^      aame  should  from  time  totime  be  of  a  aoCcieat  Amonnty 

Oroombhidgb  "*  ^^^  ^^^  Names  or  Name,  in  some  or  one  of  the 

and  others.      Pttblic  Stocks  or  Funds,  transferaUe  at  Ihe  Bajsk  ^f 

Ef^kmd;  apd  that  they  should  stand  and  be  posaeased 
of  the  Stocks  and  Funds  wherein  or  lAereon  the  said 
kustrmentioned  Money  should  be  so  laid  out  or  invested; 
and  all  other  bis  Parts,  Shares  fmd  Proportions  of  and 
in  the  said  Public  Stocks  or  Funds  so  bequeathed  to 
them  his  said  Executors,  as  last  aforesaidi  to,  f<»  bdA 
upon  the  several  Trusts,  Ends,  Intents  and  Purposes 
thereinafter  mentioned;  (that  is. to  say)  upon  Trust, 
after  paying  the  annual  and  other  Payments  on  the 
Policy  of  Insurance  on  the  life  of  the  said  William 
Johnton,  to  authorize  and  suffer  his,  the  said  Testator^s 
said  Wife^  to  receive  and  take  the  Dividends,  Interest 
and  Produce  of  the  said  last-mentioned  AnnuitieBy  as  the 
same  should  from  time  to  time  become  due  and  payable 
for  and  during  the  term  of  her  natural  life ;  or  otherwise 
that  they  the  said  Executors,  and  the  Survivors  or 
Survivor  of  them,  his  Executors,  or  Administrators, 
diould  receive  the  last-mentioned  Dividends,  Interest 
and  Produce,  and  pay  the  same  to  bis  said  Wife,  or  her 
Assigns,  for  and  during  the  term  of  her  natural  life ; 
and  from*  and  after  the  decease  of  his,  the  said  Testator's 
said  Wife,  then,  upon  Trust,  to  levy  and  raise  thereout 
the  sum  of  1,000  2.  Money,  and  pay  the  same  to  Mr. 
Tkomas  Fennall,  the  Husband  of  his,  the  said  Testator's 
said  late  Wife's  Niece,  his  Executors  or  Administrators ; 
and  afl^r  payment  of  the  said  1,000 /•  and  subject 
thereto,  upon  Trusi^  to  transfer  and  pay  such  last- 
mentioned  Stocks,  Funds  and  Securities,  atid  also  the 
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aforeeaid  I0f00o2.  Navy  Five  percent  AnnuitieSyeqaiyyiy 

unto  aBd  angtong  and  between  all  and  every  the  Child  and 

Children  lawfully  begotten  of  his  the  said  TestatcMr'a  N€h       Baow*B 

phews  and  Niece,  J-ff.  Browne,  N.Brtwne,  W.  Jf.  Bnmm,  <WW5% 

and  H.  H.  Bnmmi,  and  3f.  A.  Wood$,  by  their  ibfin  Owoii^RWif 

or  kute.  retpeetive  Wive9  and  Husband,  such  Childrw     a^d  ptl^csc^ 

to  take  per  capita  and  not  per  siripeB,  in  manmer  aa  m 

the  said  Will  mentioned.    And  the  Testator  gave  and 

bequeathed  all  the  rest,  and  residue  of  his  Gstate  aod 

Effects  to  bis  said  Wife ;  and  he  appointed  the  Pefend* 

anis,  Grombfidge  and  Hekon^  Executors  of  his  WilL 

Tl)e  MaUer  further  found,  that  the  Testator's  Wife 
died  on  the  loth  day  of  Si^lAfaber  1817,  iathe  life^ 
time  of  the  Testator,  whereby  the  several  legacies  and 
Bequests  to  Jbu^,  contaiiM^d  in  the  said  Testator's  said 
W\\  beoame  lapaed.;  and,  that  the  said  Testator  died  on 
the  18M1  day  of  November  1817;  sao4  tiiat  the  Defendn 
ant8>  Gnmr^bridge  and  Ndton^  proved  his  Will, 

The  MaMer  further  found,  thai  th^  said  Testator  was 
incapable  of  managing  his  Afiisurs  from  the  15th  October 
1 8 1 6,  up  to  the  time  of  his  decease ;  and  that  during  such 
Incapacity,  (viz.)  on  or  about  the  27th  day  of  October 
1816,  the  said  Defendant  Nebon  received  from  the  said 
Testator's  Wife  the  sum  of  1,700  /•  being  Money  be- 
longing to  the  said  Testator ;  and  that  Nels&n,  by  her 
Direction,  laid  out  and  invested  the  said  sum  of  1,700/. 
together  with  an  additional  sum  of  5/.  75.  6^.  of  his 
own  Money,  (which  he  afterwards  reimbursed  to  him- 
self,) in  the  purchase  of  ^  the  three  several  snwB  of 
844/.  175.  6^.  Navy  Five  percent.  Annuities,  613/. 
Bank  Four  per  cent  Annuities,  and  400  /.  Three  per 
oeaU  Consolidated  Annuities,  in  the  Name  of  the 
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said  Testator,  and  which  respectively  formed  part  of 
the  sums  of  ii|OOo/.  Navy  Five  per  cent.  Annuities^ 
Browne        13,000/.  Bank  Four  per  cent.  Annuities^  and  8,000 /• 

and  others,  jjypg^  p^^  ^^^^  Consols,  respectively  standing  in  the 
GaooMBRiMtt  ^*"^®  ^^  ^®  ®^^  Testator,  at  the  time  of  his  decease. 

and  others.      ^^  ***  during  such  Incapacity  of  the  said  Testator, 

(viz.)  on  or  about  the  itth  day  of  September  1817, 
the  said  Defendant  Nelson  also  possessed  the  smn  of 
19603/.  115.  6d.  (being  the  amount  of  Ready-money 
found  by  him  in  the  Testator's  Iron  Chest,  and  other- 
wise ;)  and  that  Nelson  laid  out  and  invested  the  sum 
of  i,2ig/.  85.  Sd.  part  thereof,  in  the  purchase  of 
certain  Exchequer  Bills.  The  Questions  were,  first,  as 
to  the  several  sums  of  Stock  and  Exchequer  Bills  last- 
mentioned  in  the  Report,  whether  they  were  to  be  con- 
sidered as  being  in  the  state  in  which  they  weie  found 
at  the  Testator's  decease,  or  (reference  being  bad  la 
his  Incapacity  at  the  Times  when  they  were  respectivdy 
converted,)  to  be  taken  as  Ready-money  in  his  bouse ; 
and  as  such,  to  have  been  comprised  in  the  Bequest, 
which  lapsed  by  the  death  of  the  Testator^s  Wife,  and 
passed  to  the  next  of  Kin  ? 

Mr.  Bell,  and  Mr.  Merivale,  for  the  Children  of 
the  Testator's  Nephews  and  Nieces  :— 

The  Parties  specifically  entered  to  the  Bank  Stock 
and  Exchequer  Bills,  under  the  Clause  in  the  Will  to 
that  effect,  above  stated. 

Mr.  Roupell,  for  the  next  of  Kin,  in  support  of  tber 
Petition,  that  they  were  to  be  taken  as  Ready-Money. 

The  Vice-Chancell&r  held,  that  they  must  be  taken  in 
the  State  in  which  they  were  found  at  the  Testator'a 
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iScftthy  and  passed  to  the  Children,  as  included  in  the 
specific  Bequest  of  Stock  and  Exchequer  Bills.  His 
Honor  observed  I  that  in  the  Bequest  to  the  Wife  of 
the  Ready-money  and  Banknotes  which  the  Testator 
should  have  about  his  Person,  or  in  or  about  his  usual  Groombbidob 
Residence,  at  the  time  of  his  decease,  he  could  con-  and  otliers. 
template  only  the  floating  Cash,  which  he  ordinarily 
Icept  about  him.  That  it  was  the  Duty  of  those  who 
managed  the  Testator's  Affairs,  during  his  Incapacity, 
to  act  as  a  provident  Owner  would  do,  and  not  to  leave 
large  Sums  of  Money  unemployed.  That  there  was  no 
Equity  between  Legatees ;  and  as  between  them,  Pro- 
perty duly  converted  must  be  taken  in  the  State  and 
'Character  in  which  it  is  found  at  the  death  of  the 
Testator* 

The  second  Question  was,  Whether  the  Debts  or 
Xegacies  were  so  charged  on  the  specific  Fund,  as  to 
be  only  payable  out  of  that  Fund ;  or  whetlier  they  wore 
not  to  be  paid  in  the  first  instance  out  of  the  residuary 
Estate,  and  the  specific  Fund  only  to  be  considered  as. 
charged  in  aid. 

Mr.  Bell,  and  Mr.  Merivale^  in  support  of  the  latter . 
Proposition  cited  Waring  v.  Ward  (a),  and  a  late  Case 
in  the  Exchequer  of  Noel  v.  Lord  Henley,  in  which  the 
Lord  Chief  Baron  acted  upon  Waring  v.  Ward.  .  [Mr, 
Shadwett  was  in  the  Case,  in  the  Exchequer,  and  being 
applied  tOj  confirmed  Mr.  BeWn  Statement.] 

The  Vice-Chancellor  held,  that  by  the  clear  Expres- 
sions of  the'  Win,  the  Debts  and  Legacies  were  imme- 

(«)  5  Ves.  670. 
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diately  charged  upon  that  part  of  the  personal  Estate 
tvhich  was  comprised  in  the  specific  Gift.  That  Warifig 
Baowirt        ^  jfTard  was  the  Case  of  a  Devisee  of  a  real  Estate, 
'      who  is  entitled  to  the  aid  of  the  personal  Estate. 

Groombridge 
^d  others.  '^^^  ^^'^^  Question  was,  Whether,  under  the  Bequest 

to  Children,  Children  bom  after  the  Testator's  Wife's 
death  were  included  ? 

Mr.  Bell,  and  Mr.  Merivak,  contended,  tiiat  the 
Legacies  were  vested  immediately,  though  payable  tn 
futuro ;  and  argued,  that  they  could  not  be  o^n  to  kt 
in  after-born  Children. 

Mr.  Wyatt,  for  the  after-bom  Children. 

Mr.  Beames  appeared  for  the  Executors. 

The  Vice-ChanceUor  held,  that  •  all  and  every  the 
Children  of  his  Nephews  and  Niece  lawfully  begotten, 
would  include  Children  bom  after  the  death  of  the 
Widow.  A  Question  arising  on  the  further  Directions 
as  to  Costs,  whether  they  were  not  included  in  "  Tes- 
tamentary Expenses/'  the  payment  of  which  were 
directed  out  of  the  specific  Bequest  of  Stocks,  Sec.  the 
Vice-Chancellor  held,  that  they  were  not  included,  the 
word  **  Testamentary  Expenses''  being  confined  tb  the 
usual  Charges  of  Probate,  &c.  And  diat  the  tJosts 
must  therefore  be  paid  out  of  the  residuary  Estate. 
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1890. 
FORTH  V.  Duke  of  NORFOLK  and  others.  > 

17th  Januoiy. 
1  HE  PlaintifFwas  a  Judgment  Creditor  of  J.  H.  Wheat'  On  theQ^ih  and 
iejf,  and  the  Defendant,  the  Duke  of  Norfolk,  was  a  28/A  Nov.  1809, 
Purchaser  from   Wheatky  of  an  Estate,  to  which  he  ^-  «wi«^«rf « 
was  entitled  in  Reversion,  subject  to  the  Life  of  a  Mr.  f^f^K^ee 
Hewitt,  and  the  Object  of  the  Suit  was,  to  charge  the  Mortage     On 
Defendant,  the  Duke  of  Nor/blk,  with  the  Plaintiff's  theistJan.i8io 
Judgment  Debt.  E.  on  the  part  of 

'  tt<?Dukeof  Nor- 
By  Indentures  of  the  27th  and  aSth  November  1809,  ^'^^fn^^into 
Wheatfey  conveyed  this  Reversion,  by  way  of  Mortgage  ^^  . .  J^'^ 
in  Fee,  to  Lewis  Ahop.  On  the  ist  January  1810,  the  ^j^  purchase^ 
Defendant,  Mr.  Eyre,  on  the  part  of  the  Duke  of  tj^e  Reoersion. 
Norfolk,  entered  into  a  written  Agreement  with  Mr.  On  the  15M  Au* 
Wheatky,  for  the  purchase  of  the  Reversion.  On  the  gfi9ti9io,A.the 
15th  March  1810,  Mr.  Ahop  the  Mortgagee,  who  was  Mortgagee  ^uAo 
paid  off  by  Mr.  Eyre,  joined  with  Mr.  Wheatley  in  con-  ^^Sv'^* 
veying  the  Estate  to  Mr.  Eyre,  and  a  part  of  the  Pur-  cmvevin^  the  ^ 
chase-money,  then  unpaid,  was  secured  to  Mr.  Wheat-  Estate  to  E.  and 
leyhj  a  Mortgage  Term,  created  by  that  Deed.  The  a  part  of  the  Pur- 
Plaintiff's  Debt  accrued  upon  a  Bond,  dated  16th  No-  chase-moneyfhen 

vember  1809,  accompanied  with  a  Warrant  of  Attorney^  ^^V^  toasse^ 

cured  ioVf.bya 
Mortgage  Term  created  by  that  Deed.  W.xoas  indebted  to  F.  upon  a  Bond 
dated  i6th  November  1809,  and  a  Warrant  of  Attorney  of  the  same  date 
mu  given  byW.  upon  vAich  Judgment  toas  entered  up  and  docketted  on  the 
15<&  February  1810,  and  an  Inquisition  toAs  had  thereon  on  the  20th 
February  1810.  On  the  igth  April  i8io^  notice  voas  given  by  F.  of  his 
Judgment,  the  Money  secured  to  W.  by  tke^Mortgoge  Term  beingthen  unpaid: 
Held,  that  F.  had  no  Lien  upon  the  Term  in  the  hands  of  the  Debtor,  and 
consequently  no  Lien  upon  the  Term  in  the  hands  of  his  Assignee, 
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upon  which  Judgment  was  entered  up  and  docketted 
on  15th  February  1810,  and  an  tnquiBition  was  taken 
thereon  on  the  20th  February  i8io.  On  the  15th  April 
1810,  notice  was  given  by  the  Plaintiff  of  his  Judgment ; 
the  Money  secured  to  Wheatley  by  the  Mortgagee  being 
then  unpaid. 

The  Case  was  twice  argued,  on  the  part  of  the 
Plaintiff^  by  Mr.  Heald,  Mr.  Preston,  and  Mr.  WilBs ; 
and  on  the  part  of  the  Defendant  by  Mr.  Wingfield 
and  Mr.  Richards.  The  cases  cited  by  the  Plain- 
tiff were  Finch  y.  Earl  of  Winchelsea  (a),  Serjeant 
Maynard^s  Case  (b),  Churchill  y.  Grove  (c),  Greswold  y. 
Marskam(d),  Brace  y.  Duchess  of  Marlborough  (e),  Burgh 
y.  Francis  (f),  Smith  y.  Eaton  (g),  Hardingham  y. 
Nicholls(h);  and  an  Opinion  of  Serjeant  Hill  was 
stated,  dated  11th  June  i793f  that  Trustees  for  Sale  to 
pay  the  Debts  of  A.  and  B.  and  the  Residue  to  C,  the 
Grantee  might  safely  pay  such  Residue  to  C.  without 
searching  for  Judgments ;  but  if  they  had  express  notice 
of  a  Judgment,  though  subsequent  to  the  Deed  of  Trust, 
they  could  not  safely  pay  to  C.  without  first  satisfying 
the  Judgment. 

On  this  day,  the  Vice-chancellor  gaye  his  Judgment 
to  the  following  effect  :— 

A  Judgment  Creditor  has  at  Law,  by  the  Statute 
of  Frauds,  execution  against  the  equitable  Freehold 
Estate  of  the  Debtor  in  the  hands  of  his  Thislee,  pnn 


(fl)  1  P.  Wms.  377. 
(h)  3  Freeman,  1. 
(c)  Ibid.  176;  Nelson,  89. 
(cO  a  Cb.  Ca.  170. 


(e)  2  P.  Wms.  491  < 
(/)  Finch,  18. 
(g)  Ibid.  394. 
(h)  3  Atk.  304. 
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vided  the  Debtor  has  the  whole  beneficial  Interest; 
but  if  he  has  left,  a  partial  Interest  only  in  his  equit- 
able Freehold  Estate,  the  Judgment  Creditor  has  no 
execution  at  Law,  though  he  may  come  into  a  Court 
of  Equity,  and  claim  there  the  same  Satisfaction  out  of 
the  equitable  Interest  as  he  would  be  entitled  to  at  Law, 
if  it  were  legal.  Every  voluntary  Assignee  of  this 
equitable  Interest  of  the  Debtor,  will  be  in  the  same 
situation  with  respect  to  the  Claim  of  the  Judgment 
Creditor,  as  the  Debtor  himself  was.  Every  Assignee 
for  valuable  Consideration  will  hold  this  equitable  In- 
terest, discharged  of  the  Claim  of  the  Judgment  Creditor, 
unless  he  has  Notice  of  it  before  his  Consideration  paid. 
If  before  the  13th  March  1810,  Mr.  'Eyre  or  the  Duke 
of  Norfolk  had  received  Notice  from  the  Plaintiff  of 
his  Judgment  of  the  15th  February  1810,  Mr.  Eyre, 
being  then  a  Purchaser  of  an  equitable  Interest  in  a 
Freehold  Estate  from  the  Debtor,  and  not  liaving  paid 
his  Purchase-money,  would  have  been  equally  affected 
with  the  Judgment  Debt  as  the  Debtor  himself.  If  he  . 
had  afterwards  paid  the  whole  Purchase-money  to  the 
Debtor,  he  would  have  still  remained  liable  to  the  Judg 
ment  Creditor.  On  the  13th  March  1810,  Mr.  Eyre 
took  a  Conveyance  of  the  legal  Fee  from  the  Mortgagee 
and  the  Debtor,  and  thereupon  paid  a  very  large  pro- 
portion of  the  Purchase-money ;  and  by  way  of  Security 
for  the  rest,  granted  a  legal  Term  of  Years  to  the  Debtor. 
When  on  the  16th  April  1810,  the  Plaintiff  gave  Notice 
of  his  Judgment  to  Mr.  Eyre,  the  Debtor  had  not  only 
no  legal  Freehold  which  the  Judgment  would  affect  at 
Law,  but  he  had  no  equitable  Freehold  Interest  which 
could  be  reached  in  Equity.  That  equitable  Freehold, 
which  he  possessed  before  the  13th  March  1810,  was 
on  that  day  converted  into  a  legal  Term.    The  Plain- 
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tiff's  Notice  to  Mr.  Eyre  was  nothing  more  than  Notice 
to  the  Mortgagor,  that  a  person  to  whom  he  had 
granted  a  legal  Term  by  way  of  Mortgage  was  indebted 
on  Judgment;  but  a  Judgment  is,  at  Law,  no  Lien  upon 
a  legal  Term ;  and  where  the  Interest  of  the  Debtor  is 
legal,  a  Judgment  is  no  Lien  in  Equity.  Notwithstanding 
this  Judgment,  the  Debtor  could  well  assign  his  legal 
Term  at  his  pleasure,  and  he  has,  therefore,  weU 
assigned  it  to  the  Defendant. 

If  there  was  no  Lien  upon  the  Term  in  the  hands  of 
the  Debtor,  there  can  be  no  lien  upon  the  Term  in  the 
hands  of  his  Assignee. 

Dismiss  the  Bill,  with  Costa  (a). 

This  Transaction  has  been, 
in  part,  completed;  and  a  part 
of  the  Purchase-money  has 
been  inyested,  and  the  rest  of 


(a)  The  Case  stated  for  the 
Opinion  of  Mr.  Serjeant  Hilly 
cited  in  the  Argument,  was  as 
follows:  ^*H.A.S.  became  seis- 
ed of  an  Estate  in  Fee-simple, 
subject  to  his  Mother's  Join- 
ture^and  toyoungerChildren's 
Portions  ;  he  contracted  to 
sell  the  same,  in  Lots,  to  dif- 
ferent Purchasers ;  and  afler 
having  entered  into  these 
Contracts,  he  conveyed  it  to 
Trustees,  upon  Trust,  to  sell 
and  convey  the  Estate  to  the 
different  Purchasers,  and  to 
invest  a  part  of  the  Purchase- 
mocey  in  the  Three  per  Cents, 
in  the  names  of  the  Trustees, 
upon  Trust,  to  indemnify  the 
Purchasers  against  the  Mo- 
ther's Jointure,  and  his  Bro- 
thers and  Sisters  Portions, 
and  to  pay  the  Residue  to 
XI.  A»  S» 


the  Purchase-money  will  pro- 
bably be  paid  immediately. 

Subsequent  to  the  Trust 
Deed,  i/.  A.  S.  confessed  a 
Judgment ;  and  a  Judgment 
Creditor  has  given  notice  to 
the  Trustees  of  the  Judgment, 
and  required  them  to  dis- 
charge his  Debt  out  of  the 
Surplus  Money  coming  to 
H.  A.  S.  and,  in  all  proba- 
bility, he  will  take  out  exe- 
cution before  the  Trustees 
part  with  the  Money. 

Your  Opinion  is  asked  on 
the  part  of  the  Trustees, 
Whether  they  will  be  safe  m 
paying  the  Money  in  questioa 
to  H.  A,  S«  with  respect  to  the 
Creditor  of  whose.  Judgment 
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Itef  iUm  BOtide,  arid  with 
raipect  to  any  Jadgment  Cre- 
ditor of  #hicli  they  have  nol 
notice  ?" 

Opinion, 

*'  I  think  the  Trustees  will 
iiotbesafe  in  paying  theMoney 
in  question  to  H.  A.  S.  with 
respect  to  the  Creditor  of 
whose  Judgment  they  have 
notice;  but  will  be  safe,  in 
respect  to  any  Creditor  by 
Judgment  of  which  they  have 
no  notice. 

As  to  theJudgihent  of  which 
dieTrustees  had  notice,  if  the 
Purchasers  have  not  paid  the 
Purchase-money,  I  think  it  is 
inbumbent  on  them  to  see  the 
Judgment  is  dischargied ;  but 
if  they  bad  paid'  it  before  no- 
tice; they  would  not  have  been 
liable;  because,  by  the  Con- 
tract^ and  pajrment   of  the 
Money,  the   Vendor  Would 
have  only  been  a  Trustee  for 
the  Purchaser,  and  then  the 
Land  would,  by  the  Statute  of 
Frauds,  29  Car.  2,  c.  3,  10, 
have  been  subject  to  the  Judg- 
ments of  the  Purchaser,  who, 
in  thai  Case,  would  have  been 
the  Cestui  que    Trusty    and 
therefore  the  Land  would  not 
have  been  subject  totheJudg- 
ment  entered  against  theVen- 
dor ;  and  so  was  the  Opinion  of 
the  Court,  1  Wms.  278,  379. 


But  though  to  many  ptnrposiM 
the  Estate  agreed  to  be  sold  is^ 
from  the  time  of  the  Contract, 
the  Estate  of  the  Purchaser, 
yet,  I  think,  the  Vendor  i^ 
not,  before  payment  of  the 
Money,  to  be  considered  ai 
a  Trustee  within  the  abovis' 
10th  Section  0^  the  Statute  of 
Frands,  for  the  Estate  con- 
tinues his  at  Law ;  and  ev^ 
in  Equity  he  has  a  right  td^ 
detain  it  until  payment  of  die' 
Purchase-money;  andthi^re- 
fore,  till  that  time,  I  think  it' 
continues  subjectto  the  Judg- 
ments of  the  Veindors.    Antf 
in  the  Case,  1  Wml.^78,(on 
Which   the   Opinioii  of  th^' 
Court  was  given,)  it  11^  stated', 
that  the  Judgment  was  aftei^ 
payment  of  the   Purchasi^i' 
money  by  the  Person  Who 
contracted  for  the  Purchase, 
though  before  the  conv^yadce' 
to  himj  and  the  Opinion  ^ 
founded  oh  its  being  sp  stiEtted; 
therefore,  I  think,  tlie  Judg- 
ment Creditor  hath  aright  td' 
so  much   of  the  Purchase- 
money  as  is  stiflScient  to  sa- 
tisfy his  Judgment  ;and'the 
Trustees,  having  notice  of  his 
right,  ought  to  pay  it,  if  the 
Money  is  in  their  hands. 

As  to  the  Judgments  (if 
any)  of  which  the  Trustees 
have  no  notice,  if  any  such  are 
prior  to  the  Deed  of  Trust, 
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they  may  be  extended  on  the 
Estate,  notwithstanding  the 
Sale  by  the  Trustees;  and 
though  they  should  appear  to 
be  subsequent  to  the  Deed  of 
Trusty  yet  as  the  Surplus  of 
the  Estate  is  to  be  vested  in 
the  Three  per  Cents,  for  the 
benefit  of  the  Vendor,  he  has 
still  an  equitable  Interest  in 
the  Land,  which  I  think  will 
be  bound  by  the  Judgment ; 
but  if  the  Trustees  have  no 
notice  of  Judgments  subse- 
quent to  the  Deed  of  Trust, 
I  think  a  Court  of  Equity 
will  not  make  them  pay  the 
Money  over  again,  if  they  ap- 
ply it  according  to  the  Deed 
of  Trust;  because  I  think 
Equity,  in  the  Case  of  a 
Judgment  Creditor,  and  a 
bondjide  Purchaser,  or  a  Trus- 
tee, without  notice,  will  not 
interpose  on  either  side,  but 
leave  the  law  to  take  its 
course ;  and  therefore,  as  to 
such  Judgments  (if  any)  as  are 
subsequent  to  the  Deed  of 
T^ust,  and  of  which  there  is  no 
notice,  I  think  neither  the  Pur- 
chasers nor  the  Trustees  are 

IiincolnVInn, 
iithJone,  1793. 


bound  to  take  notice  of  tfaem, 
nor  are  answerable  for  the  ap- 
plication of  the   Money  to 
those  who  appear  to  them  to 
be  entitled  to  it«    But  though 
this  is  my  Opinion,   yet  I 
think  it  safest  for  search  to 
be  made  for  Judgments ;  and 
if  any  others  should  appear, 
whether  before  or  subsequent 
to  the  Deed  of  Trust,  for  the 
Trustees  to  insist  on  H,  A.  >S.'s 
consent  to  the  payment  of 
them    out    of  the     Surplus 
Money;  or  else,  if  the  Credi- 
tors by  Judgment  insist  upon 
a  right  to  be  paid,  not  to  part 
with  it,  without  the  Direc- 
tions of  the  Court;  and  if  the 
Creditors  and  H.  A.  S.  will 
not  agree^  nor  file   a    Bill 
against  the  Trustees  and  pro- 
per Parties,  I  think  the  Trus- 
tees should  file  a  Bill  of  Inter- 
pleader, stating  the  Case,  and 
pay  the  Money  into  Court; 
and  pray,  by  the  Bill,  that 
they  may  be  allowed  their 
Costs  thereout,  and  the  Resi- 
due to  be  disposed  of  as  the 
Court  shall  direct. 

Geo.  BiUr 
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ABATEMENT  OF  LEGATEES. 
Sec  tit.  Legacies^  s. 

ACCOUNT. 

See  iiu  Partners. — Toll. 

f 

Bill,  for  an  account,  will  lie  by  the 
principal  against  an  agent  employed 
to  sell  goods  for  him.  [Mackenzie 
V.  Johnston  and  others]      -     -  373 

ACCUMULATION. 

The  statute  39  &  40  Geo.  Ill,  c.  98, 
prevents  an  accumulation,  directed 
by  will,  of  interest,  during  the  mi- 
nority of  an  unborn  child :  the 
excess  forms  part  of  the  residue. 
[Hhley  v.  Bannister]  -    -    -     275 

ADEMPTION  OF  LEGACY. 
See  tit.  Leo  AC  Y,  7. 


ADJOURNMENT  OF  CAUSE. 
See  tit.  Practice,  3. 

AFFIDAVITS  IN  BANK- 
RUPTCY. 

See  tit.  Bankruptcy,  fi. 

AGENT. 
See  tit.  Account. 

AMENDMENT  OF  BILL. 
See  tit.  Practice,  10. 15.  19. 

ANCIENT  MILLS. 
See  tit.  Toll. 

ANSWER. 
See  tit.  Exceptions^  9. 

1.  In  schedules,  annexed  to  an  an- 
swer, there  was  a  material  error 
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which  was  only  discovered  on 
taking  an  account  before  the  Mas- 
ter :  upon  petition  and  affidavit, 
the  defendants  were  allowed  to 
pot  in  supplemental  schedules* 
[French  v.  Myles  and  others]  404 
s.  On  a  bill,  stating  a  partnership  and  I 
praying  an  account,  the  defendant 
by  his  answer  denied  the  partner- 
ship, and  refused  to  set  forth  the 
account;  but  held,  if  he  answers* 
he  must  answer  fully,  and  that  he 
should   have    pleaded.      [  v. 

Harriiom}     --•-.-  352 


APPORTIONMENT  OF  RENT. 
See  tit.  Vbudor  and  V ekdee,  9. 

ASSIGIVEES  OF  BANKRUPT. 
See  tit  VxHDOR  and  Vendee,  3. 

ATTACHMENT. 
See  tit  Practice,  13. 

AUCTIONEER. 

Bill  against  vendee  and  auctioneer, 
praying  a  specific  performance, 
and  that  the  deposit  might  be  paid 
into  court;  the  auctioneer  admit- 
ted the  deposit  to  be  in  his  hands, 
and  stated  his  claims  upon  it.  On 
motion,  he  was  ordered  to  pay  in 
the  deposit,  after  retaining  the 
wnount  of  his  claims,  and  without 
prejudice  to  any  question  as  to  the 


money  retained.    [TaUi  ▼•  Afv- 
brother  and  another]     •    -     -  939 

BANKRUPTCY. 

See  tit.  Costs,  9. ^Evidence,  I-— 
Practice,  10. — Purchaser,  9. 

1.  Query t  Whether  an  insurRnce 
broker  can  be  made  a  bankrupt 
[Ex  parte  Stevens]      -    -     -     256 

2.  Affidavits,  filed  in  support  of  a  pe- 
tition to  supersede  a  commissioR 
and  stay  a  certificate,  need  not  be 
answered  if  founded  only  on  infor- 
mation and  belief,  unless  it  is  stated 
in  the  affidavit  from  whom  the  ia- 
formation  was  received,  and  that 
such  person  refuses  to  make  an 
affidavit  [Ibid.] 

3.  When  a  petition  is  to  supersede  a 
commission  for  cdlosicm,  and  stay 
a  certificate,  and  there  are  suspi- 
cious circumstances^  costs  will  not 
be  given  though  the  petition  fails. 
[Ibid,] 

4.  Conmiission  cannot  be  superseded, 
with  the  consent  6f  the  petitioning 
creditor,  before  the  first  meeting 
for  the  proof  of  debts.     [Ex  parte 

I^^] 273 

5.  Bankrupt  may  petition  to  soper* 
sede  his  commission  on  the  ground 
that  he  was  no  trader,  though  he 
has  obtained  his  certificate  under 
it ;  if  upon  an  action  by  the  assig* 
nees  against  a  creditor,  their  title 
is  successfully  resisted,  and  the 
coounission  becomes  inoperEtive. 
[Ex  parte  Bass]    -    -     -    •     270 
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6.  Oh  a  petition  to  expunge  a  proof, 
founded  on  an  affidavit  of  a  cre- 
ditOFy  who  died  before  the  proof 
wus  made,  the  commissioners  were 
directed  to  ^review  the  proof,  al- 
though two  dividends  had  been 
paid.  [Ex parte  Bridges,in  re  Moor' 
house"]      .-----.  269 

7.  If  a  commission  be  obtained  by 
collusion  with  the  bankrupt,  but 
assignees  are  chosen,  who  are  not 
under  the  control  of  the  bank- 
rupt, and  the  commission  is  fairly 
proceeding  for  the  benefit  of  the 
creditors,  it  will  not  be  superseded. 
[Ex  parte  Warwick^  in  re  Cooper'] 

262 

8.  Bankrupt  obtaining  leave  to  sur- 
render after  the  proper  time  for 
surrendering  is  expired,  pays  the 
costs.     [Ex  parte  Carter]     -    394 

9.  It  is  not  of  course  to  refer  to  the 
Master  a  bill  of  costs,  up  to  the 
choice  of  assignees,  already  taxed 
by  the  commissioners.  Particular 
objections  must  be  stated.  \Ex 
parte  Satton,  in  re  Brereton]       395 

10.  On  a  separate  commission  against 
one  partner,  the  assignees  took  pos- 
session of  the  partnership  property, 
and  were  about  to  sell  it.  Injunc- 
tion, on  filing  of  bill  and  affidavit, 
granted  to  restrain  the  sale.  [Allen 
Y.KUbre     ------     464 

11  •  A  solvent  partner,  winding  up  the 
partnership  concerns,  is  entitled  to 
prove  under  the  commission  against 
the  bankrupt  partners,  the  share  of 
the  loss  or  deficiency  which  each 
partner  ought  to  have  borne  as  a 
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debt  against  his  separate  estate. 
[Ex  parte  Watson]  -  -  -  477 
12,  Where  a  copyhold  is  sold  under 
a  commission  of  bankruptcy,  a  good 
title  is  made  by  a  bargain  and  sale 
from  the  commissioners  to  the  por* 
chaser.    [Ex  parte  Holland]     483 

BIDDINGS. 
See  tit.  Practice,  i6.  24. 

BILL  TO  PERPETUATE  THE 
TESTIMONY  OF  WITNESSES. 

See  tit  Demurrer,  1. 

CERTIFICATE. 
See  tit  Bankruptcy,  3. 

■ 

CHARITY. 

1.  In  a  suit  by  the  Attorney  General, 
respecting  a  breach  of  trust  as  to 
property  belonging  to  a  charity, 
the  court  will  permit  a  reference 
if  the  Attorney  General  consents ; 
but  not  if  the  question  is  upon  the 
construction  of  a  will.  [Attorney 
General  v.  Fea]     -     -     -     -     274 

2.  Where,  in  respect  of  the  increased 
rents  of  a  charity  estate,  it  is  re- 
ferred to  a  Master  to  approve  of  a 
scheme  for  their  future  applicationf, 
and  he  recommends  an  augmenta- 
tion of  a  salary  given  by  the  will 
of  the  founder,  he  is  not,  with  re- 
spect to  the  angmentation,  strictly 
confined  to  the  provisions  of  the 
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will  as  to  the  orig^inal  salary,  but 
may  ingraft  upon  it  a  new  condi- 
tion in  furtherance  of  the  testator's 
general  intention.  [Ex  parte  Lane 
and  others,  in  the  matter  of  KingS' 
bridge  School]  -----     479 

COMMISSION  ABROAD  TO 
EXAMINE  WITNESSES. 

See  tit  Practice,  26. 
COMPOSITION  REAL. 

■ 

A  deed,  creating  a  composition  real, 
will  not  be  presumed  from  pay- 
ments for  two  hundred  years  of  a 
sum  in  lieu  of  titlies.  [Estcourt 
V,  Kingscoie]   -----     140 

CONVERSION  OUT  AND  OUT. 
'  See  tit.  Devises  and  Bequests,  10. 

COPYHOLD. 

See  tit.  Bankruptcy,  12. — Vendor 
AND  Vendee. 

COSTS. 

See  tit.  Bankruptcy,  3.  8, 9. — New 
Trial.  —  Practice,  4.  7,  8.— 
Vsndor  and  Vendee,  4. 

2.  Information  against  several,  pray- 
ing relief  as  to  some  of  the  de- 
fendants, and  a  discovery  only  as 
to  one,  that  defendant,  on  an- 
swering,  moved  as  of  course,  and 
obtained  an  orter  for   his    costs, 


the  Bill  being  said  to  be  only  for 
discovery  against  him ;  but  sach 
order  was,  on  motion,  discharged. 
[Attorney  General  v.  Eurch  and 
others]  .     .    -     -    r    -    -     178 

9.  Where  the  plaintiff's  bill  is  an- 
cillary to  his  legal  title,  and  he 
fails  at  law,  he  most  pay  costs  in 
equity.  [Meyrick  v,  Wiskawl     37« 

3.  Where  a  plaintiff  is  bound  to  give 
security  for  costs,  each  defendant, 
employing  a  separate  clerk  in 
court,  is  entitled  tu  a  sefmrate 
bond  for  40/.  but  the  plaintiff 
is  only  bound  to  pay  one  40  il 
[Lowndes  v.  Robertson  and  others] 

465 

4.  On  a  decree  for  dismissal  of  bill 
with  costs,  the  same  was  prefaced 
with  a  direction  for  the  payment 
of  costs  on  some  motions  in  the 
cause.  ^\JVild'v,Hobson'\     -     49 

5.  Motion  that  defendants,  whose 
title  to  the  trust  funds  was  in 
question  in  the  cause,  might  have 
advanced  to  them  a  sum  of  money 
to  answer  the  expense  of  execut- 
ing a  commission  in  America,  re- 
fused.      [Tillotson  V.  Hargreaves] 

17a 

6.  On  a  motion  to  dismiss,  an  under- 
taking was  given  to  speed,  but  by 
a  mistake  of  the  Registrar  he  took 
no  note  of  the  undertaking  to 
speed,  and  the  order  to  dismiss 
was  drawn  up.  On  affidavit  of  the 
facts  the  mistake  was  remedied, 
but  the  plaintiff  was  directed  to 
pay  the  costs  of  drawing  up  the 
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•rder,  and  of  the  present  motion. 
[Hibberstm  v.  Cooke]       -    -    248 

7.  Cestuis  que  trusty  bringing  an  ac- 
tion in  trustee's  name,  ordered  to 
give  security  for  Vosta.  [Anneslei/ 
V.  Sir  John  Simeon]    -    -    -     390 

8.  Solicitor  has  no  lien,  on  a  fund 
decreed  to  his  client^  beyond  his 
costs  in  that  suit ;  semhle^  he  can- 
not claim  the  amount  of  other 
costs  due  to  him  in  other  suits. 
[Lann  v.  Church]       -    -    -     391 

9.  A  petition  for  an  order  to  tax  a 
solicitor's  bill  of  costs,  in  bank- 
ruptcy, up  to  the  choice  of  assig- 
nees, after  it  has  been  taxed  by  the 
commissioners,  will  not  be  granted, 
unless  specific  errors  are  stated. 
[Ex  parte  Brereton^  in  re  Sutton] 

479. 

COVENANT. 
S^etit.SATisFACTiOM  gfCovenaivt. 

CROSS-BILL. 

See  tit.  Demurrer,  2. — Prac- 
tice, 27. 

CROWN. 
See  tit.  Tra terse. 

CUSTOM. 
See  tit.  Toll. 

DEBTS. 

Set  tit.  Devises  akd  Bequests,  lo. 
--Traders. 


DECREE. 
See  tit.  Practice,  15. 

DEMURRER. 

See  tit.  Bill  to  perpetuate  Tes- 
timony.— Vendor  and  Vendee. 

1 .  On  demurrer,  held,  that  a  supple- 
mental bill  to  perpetuate  the  tes- 
timony of  witnesses,  on  the  ground 
of  facts  discovered  since  the  filing 
of  the  original  bill,  but  not  stating 
what  those  facts  were,  could  not 
be  sustained.  [Knight  and  others 
V.  Knight]    ------       I 

2.  On  a  bill  being  filed  in  the  Ex- 
chequer for  tithes,  the  defendant 
filed  a  cross-bill  in  tlie  Court  of 
Chancery  for  a  discovery  of  the 
plaintiff's  title  to  the  tithes,  and 
whether  he  had  not  conveyed  them 
away ;  and  on  demurrer,  it  was 
held,  that  the  defendant  was  not 
entitled  to  a  discoveiy  of  the  plain- 
tiff's title  to  the  tithes,  but  was 
entitled  to  a  discovery  whether  he 
had  conveyed  them  away.  A  doubt 
was  entertained,  whether  a  cross- 
bill could  be  filed  in  Chancery 
when  the  original  bill  was  in  the 
Court  of  Exchequer;  but  the  de* 
fendant  having  answered  part  of 
the  bill,  was  considered  as  pre- 
cluded from  raising  the  objection. 
[Glegg  V.  Legh]     -    ...  193 

3.  On  a  demurrer  by  a  witness  to  an 
interrogatory,  the  same  was  over- 
ruled, it  being  too  general;  but 
leave  was  given  to  put  10  a  written 
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demurrer    on    a    rt-examination. 
[Morgan  v.  Shaw]  -    -    -    -    54 

DEPOSIT. 
See  tit.  Auctioneer. 

DEPOSITIONS. 
See  tit  Practice,  30. 

DEVISES  AND  BEQUESTS. 

See  tit.  Dividends.— Executors. 
-^Exemption  of  Personal 
Estates  from  Debts. — Mort- 
gagor &  MoRTOilOBBy  2. — Sa« 

tisfaction  of  covenant.— 
Survivorship. 

1.  Devise  to  M.  J.  and  to  all  and 

every  the  child  and  children,  vrhe- 
ther  male  or  female,  of  her  body 
lawfally  issaing,  and  unto  his,  her 
and  their  heirs,  as  tenants  in  com- 
mon. Held,  that  M.  J.  took  an 
estate  for  life  vriih  remainder  to 
her  children,  as  tenants  in  common 
in  fee.  [Jfffery  and  others  v.  Uony' 

wood] 398 

9.  Held^  upon  the  construction  of 
the  whole  will,  that  an  estate-tail 
passed.  Where  the  literal  force  of 
expressions  differs  in  a  will,  it  is  a 
true  rule  to  seek  the  intention  of 
the  devisor,  rather  in  a  consistent 
and  rational  purpose,  than  in  a 
purpose  inconsistent  and  irrational. 
Query^  where  a  devisor  has  ex- 
pressed an  intent  to  exclude  A. 
from  Che  descent,  whether  a  court 
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will,  ID  order  to  effeetiiat«  the  ge- 
neral intent,  give  an  estate  which 
may  descend  to  A.  ?  [Jenkim  v. 
HerrUi  and  others]      -    •    •    67 

3.  Bequest  to  wife  of  real  and  per- 
sonsd  estate  for  life ;  and  after  her 
decease,  a  gift  of  various  legacies; 
and  a  devise  of  all  the  rest,  residue, 
and  remainder  of  real  and  personal 
estate  to  testator's  nephews.  Held, 
that  the  legacies  were  a  charge  on 
the  real  estate.  [Benck  and  others 
V.  BiUs] 187 

4.  Bequest  to  A.  T.  of  interest  and 
dividends  of  personal  property  for 
life ;  and  then  to  be  equally  divided 
amongst  her  three  children,  or  such 
of  them  as  shall  be  living  at  her 
death.  The  children  died  in  the 
life-time  of  the  tenant  for  life. 
Held,  that  they  took  vested  inte- 
rests, transmissible  to  their  repre- 
sentatives.     [Sturges  V-   Pearson] 

411 

5.  Testator  devised  land  to  his 
children,  being  infants,  **  the  same 
to  be  sold  when  the  trustees  and 
executors  of  his  will  shall  see 
proper  to  dispose  of  it ;  and  the 
money  arising  out  of  the  lands  and 
tenements  to  be  equally  and  seve- 
rally divided  among  my  above- 
named  children."  Held,  that  the 
trustees  had  a  power  to  sell  the 
fee,  and  to  give  effectual  receipts 
to  the  purchasers.  [Soxcarsby  and 
others  v.  Lacy] .      -     -     -     -  14* 

6.  Bequest  to  a  married  woman  of  a 
sum  for  her  sole  and  separate  use 
and  benefit,  &c.  and  afterwards  a 
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beqoett  of  the  retidae  for  her  own 
me  and  benefit.  The  residue  held 
not  to  be  separate  estate  of  the  wife. 
[Wills  V,  Sm/ers]  ...  -  409 
7*  Heritable  bonds,  together  with 
English  securities,  were  given  on  a 
loan  of  money  to  a  domiciled 
Englishman.  Held,  that  a  will, 
disposing  of  the  money  due  on  such 
securities,  was  effectual;  and  that 
the  heir  at  law  of  the  testator  had 
no  claim  in  respect  of  the  heritable 
bonds.  [Dutchess  Dowager  o/BuC' 
cleuchy  Sfc.  and  another  v.  Hoare 
and  others]  ---.--  467 

8.  Devise  of  lands  to  testator's  wife 
for  hfe,  with  a  direction,  that  after 
ber  death  the  same  should  be  sold, 
and  the  produce  divided  among  his 
nephews  and  nieces;  the  children 
of  such  of  them  as  should  be  then 
dead,  to  stand  in  the  place  of  their 
Dather  and  mother  deceased.  A 
niece  and  nephew  died  in  the  tes- 
tator's life-time,  leaving  children. 
Held,  that  the  benefit  of  the  be- 
quest extended  only  to  such  of  the 
testator's  nephews  and  nieces  as 
were  in  esse  at  the  testator's  death, 
and  to  the  children  of  such  of  them 
as  should  die  after  the  testator,  and 
before  the  testator's  wife.  [Thorn- 
hill  V.  ThomhiU]     -    -    -    -  377 

9.  Bequest  to  M.  S.  of  "  2,000/. 
stock  of  my  four  per  cent  and 
incase  of  her  death,  the  said  9,000/. 
stock  shall  then  be  equally  divided 
between  her  children.'*  Held,  that 
M.  S.  being  alive  at  the  death  of 


the  testator^  took  absolutdy.  [SMc 
V.  Mibi€r'\     ......  144 

10.  In  order  to  exempt  the  personal 
estate  from  the  payment  of  debts 
and  funeral  expenses,  there  must 
be  a  clear  intention,  either  express- 
ed, or  to  be  extracted  from  the 
whole  will,  that  the  real  estate  is 
to  be  applied  as  the  primary  fund 
for  those  purposes.  [Greene  v. 
Greene"]    -.•.---  148 

11.  Devise  to  M.  J.  and  to  all  and 
every  the  child  and  children,  whe- 
ther male  or  female,  of  her  body 
lawfully  issuing,  and  unto  his,  hes 
and  their  heirs,  as  tenants  in  com- 
mon. Held,  that  M.  J.  took  an 
estate  for  life,  with  remainder  to 
her  children,  as  tenants  in  conunon 
in  fee.    [Jeffery  v.  Honyxoood]  .398 

It.  Where  land  is  devised  to  be  sold, 
and  there  is  a  partial  fidlure  of  the 
purpose  of  the  devisor  as  to  the 
price,  but  there  remains  some  pur- 
pose of  the  devisor  to  be  answered 
by  a  sale,  there  the  heir  takes  the 
benefit  of  the  partial  failure  as 
money,  and  not  as  land.  Bat  if 
there  be  a  total  failure  of  the  pur- 
poses of  the  devisor  as  to  the  price, 
his  intention  as  to  a  sale  is  to  be 
considered  as  not  applying  to 
the  events  which  have  happened^ 
and  the  heir  takes  the  land  as 
real  estate.  [Smith  v.  Claxton  and 
others]     ----.--  484 

13.  The  testator  gave  to  his  wiiSs  all 
his  ready-money  and  bank-notes 
which  he  shonld  have  about  his 
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person,  or  at  his  residence,  at  his 
death.  He  gave  specifically  to 
others  his  exchequer  hills,  stock, 
&c.  He  hecame  insane  two  years 
before  his  death,  and  during  that 
time  two  large  sums  of  money, 
amounting  to  near  SpooL  which 
had  been  paid  at  his  house,  were 
laid  out  for  him  in  stock  and  ex- 
chequer bills :  this  was  held  a  due 
conversion  of  the  money  ;  and  that 
the  specific  legatees  of  the  stock 
and  .exchequer  bills  were  entitled 
to  it.  The  testator  gives  specifi- 
cally parts  of  his  personal  estate, 
chargeable  wiih  his  debts  and  lo« 
gacies,  and  gives  the  residue  of  his 
personal  estate  to  another:  the 
debts  and  legacies  fall  upon  the 
specific  gift,  and  not  upon  the  re- 
sidue. It  was  held  also,  that  a 
gift  to  all  and  every  the  children  of 
nephews  and  nieces,  lawfully  be- 
gotten, includes  after- born  chil- 
dren. [Browne  and  others  v. 
Groombridge  ^ud  others]  '     -495 

DISCOVERY,  BILL  OF. 
See  tit.  Costs,  1— Demurrer,  2. 

DISMISSAL  OF  BILL. 
See  tit  Practice,  1,  a.  8. 12,  23.  28. 

DIVIDENDS. 

IVhere  will  directed  dividends  to  be 
paid  to  tenant  for  life,  at  Lady-day 
and  Michaelmas-day,  the   money 


was  ordered  to  be  laid  .out.  in  the 
three  per  cents:  redoced,  the  divi- 
dends on  such  stock  being  payaUe 
at  that  time.  [Caldecoit  and  others 
v.  Caidecott  and  others]    -     -  189 

DOUBLE  PLEA. 
See  tit.  Plea. 

DOWER. 
See  tit  Electiow. 

ELECTION. 
.  Devise  of  real  and  personal  estate 
to  trustees,  in  trust,  as  to  a  certain 
freehold  messuage,  for  testator's 
wife  for  life,  if  she  should  so  long 
continue  his  widow ;  and  the  trus- 
tees  to  furnish  the  same;  and  his 
plate,  linen,  &c.  for  her  absolute 
use  and  benefit;  and  out  of  the 
rents,  income,  and  annual  profits  of 
his,  testator's,  real  and  personal 
estate,  to  pay  her  an  annuity  of 
100/.  for  her  life;  and  in  case  she 
should  be  enseint  with  any  child,  a 
further  annuity  of  50  /.  during  the 
minority  of  such  child,  for  its  main- 
tenance ;  and  if  the  child  should  be 
a  son,  and  attain  twenty-one,  he 
gave  a  certain  farm  to  him  and  his 
heirs,  subject  to  the  annuity  of 
100/.  which  was  thereafter  to  be 
an  exclusive  charge  upon  such 
farm ;  if  the  child  proved  to  be  a 
daughter,  she  to  have  an  annuity 
of  loo/.  for  her  life,  and  after  her 
decease  2,000/.  to  be  raised  and 


paid  to  her  cbildreo ;  and  upon 
further  trust,  to  pay  his  daughter, 
N.  V.  an  annuity  of  lOO  /.  for  her 
life,  and  to  permit  her  to  use,  oc- 
cupy, and  eujoy  a  certain  messuage 
for  her  life,  and  after  her  decease 
to  raise  2,000/.  for  her  children; 
and  after  giving  legacies  to  his 
other  children,  the  testator  gave 
the  residue  of  his  real  and  personal 
estate  amongst  his  children,  and 
gave  the  usual  power  of  sale  to  his 
trustees.  Held,  that  the  wife,  claim- 
ing dower,  must  he  put  to  an  elec- 
tion. [Brain  v.  Miall  and  others]  119 
fi.  The  defendant  agreed  to  take 
a  lease  from  the  plaintiff,  and  was 
let  into  possession.  The  plaintiff 
filed  a  bin  for  a  specific  perform- 
ance of  the  agreement,  and  brought 
an  action  for  use  and  occupation. 
It  was  referred  to  the  Master,  to 
see  if  the  defendant  was  proceed- 
ing at  law  and  in  equity  for  the 
same  matter:  he  reported  in  the 
affirmative,  and  an  exception  to  his 
report  was  overruled.  [Carrick  v. 
Young] 437 

EQUITABLE  MORTGAGE. 
See  tit  MoRTOAGOR    and   Mort- 

OAGEX,    1. 

EVIDENCE. 

See  tit.  Composition  Real.-^Db- 
MURRiR,  3.— New  Trial.— 
Practice,  39,  30. 

1.  Where  there  are  infant  defend- 
aata,  they  will  not  be  concluded  as 
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to  the  question  of  banlcniptcy,  by 


the  production  of  the  commission, 
&c.  under  the  49  G.  3,  c.  121,  s.  1 1, 
although  no  notice  haA  been  given 
on  their  part  of  an  intention  to  dis- 
pute the  commission.  [BeU  and 
another  v.  Tinney  and  others]    373 

2.  If  the  bill  states  a  defendant  to  be 
out  of  the  jurisdiction,  and  it  is 
admitted  by  infant  defendants, 
proof  of  the  fact  is  nevertheless 
necessary.  Wilkinson  v.  Beat  and 
others]   -------    408 

3.  A.  mortgages  to  B.,  C.  is  the  only 
witness  to  such  mortgage.  B.  dies 
and  bequeaths  to  the  wife  of  C. 
and  also  to  others  the  mortgage. 
C.  and  wife,  and  the  others,  file  a 
bill  of  foreclosure  against  A.  and 
subsequent  incumbrancers.  Proof: 
C.'s  hand-writing  by  a  third  person 
was  held  sufficient  proof  of  the 
execution  of  the  mortgage  made 
by  A.  to  B.    [Inman  v.  Parsons] 

S71 

4.  On  an  affidavit  of  the  incapacity 
of  a  witness  to  attend  the  examiner, 
an  order  was  made  that  the  exa- 
miner should  attend  upon  the 
witness  to  take  bis  examination. 
[Anonymous]    -----    463 

EXCEPTION?. 

See  tit  Practice,  15. 
]•  On  appeal  to  the  House  of  Loitls, 
it  was  held,  that  if  the  Master  re- 
ports that  certain  admissions  were 
made  before  him,  and  exceptions 
are   taken  to  such   statements  of 
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admissioiis  in  the  report,  the  court 
cannot  allow  the  exceptions  with- 
out consulting  the  Master  as  to 
the  fact  of  such  admissions.  [East 
India  Company  v.  Keigkley]    •     16 

fi.  On  exceptions,  held,  that  the  de- 
fendant having  by  his  answer  ad- 
mitted a  profit  of  20,000 /L  on  cer- 
tain contracts,  and  the  decree 
declaring  him  answerable  for  the 
aame,  as  a  trustee  for  the  plaintiffs, 
and  fer  any  profit  he  might  be 
found  to  have  made.  The  Master, 
on  taking  the  accounts  between 
the  parties,  (which  were  so  taken 
at  the  instance  of  the  plaintiffs, 
in  hopes  of  proving  that  he  had 
received  a  larger  profit  than  the 

-  90,000  /.)  was  not  authorized  to 
report  that  the  defendant,  instead 
of  being  indebted  to  the  plaintiffs 
to  the  amount  of  20,000/.  in  re- 
spect of  profits  received  by  him, 
was  a  creditor  on  the  plaintiffs  to 
the  amount  of  67,000  /. ;  no  evi- 
dence being  admissible  to  contra- 
dict the  answer  of  the  defendant. 
[Ibid.'] 

3.  If  exceptions  taken  to  the  report 
of  a  good  title  are  overruled,  other 
objections  to  the  title  cannot  be 
made  ;  but  if  exceptions  are  allow* 
ed,  and  a  new  abstract  of  title  is 
delivered,  further  objections  may 
be  brought  in.    [Brook  v.  ] 

212 

4*  On  a  petition  for  leave  to  except 
to  the  Master's  report  of  costs, 
letrve  was  granted  upon  paying  the 
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taxed  costs  into  court    [Er  ftrte 

^*] 394 

5.  Amendment  of  bill,  after  excep- 
tions, is  a  waiver  of  the  tame. 
There  shonld  be  a  special  motion 
for  liberty  to  amend,  without  pre- 
judice to  the  exceptions*  [De  la 
Tom  V.  Bemalei]      -    -    -    396 

EXECUTORS. 
See  tit.  Fraud,  3. 

Executors  have  only  power  to  sell 
real  estate  where  expressly  g^ven, 
or  necessarily  to  be  imfdied  bom 
the  produce  being  to  pass  throogh 
their  hands  in  the  execution  of 
their  ofiice.  [Bentham  and  another 
V.  JFiltshire]      -----    44 

EXEMPTION  OF  PERSONAL 
ESTATE  FROM  DEBTS. 

In  order  to  exempt  the  peiteosi 
estate  from  the  payment  of  debts 
and  funeral  expences,  there  most 
be  a  clear  intention,  either  expree- 
ed,  or  to  be  extracted  from  tiie 
whole  will,  that  the  real  estate  is 
to  be  applied  as  the  primary  fiiod 
for  those  purposes.  [Greene  v. 
Greene]       -•--•-     148 

FEME  COVERT. 
See  tit  LxoACT,  5. 

FORECLOSURE. 
See  tit  Parties. 

FRAUD. 
1.  Trustees,  in  trust,  to  raise  35,000 /. 
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grant  an  annuitji  secured  by  a 
term  of  yean,  for  5,000  /•  part  of 
the  35jOOo/.  and  the  title-deeds 
remain  in  their  hands ;  they  after- 
guards make  a  mortgage,  without 
informing  the  mortgagee  of  the  first 
incumbrance.  Held,  that  the  an- 
nuitant was  not  to  be  postponed  to 
the  second  incumbrancer,  by  rea- 
son that  the  trustees  retained  the 
title-deeds.  [Harper  v.  Faulder 
and  others^  -----  129 
3.  Bankers,  the  agents  of  executors, 
and  authorized  by  them  to  receive 
certain  assets,  remitting  the  amount 
to  the  executors  in  the  course  of 
their  duty  as  agents,  and  afterwards 
applying  the  assets,  when  received, 
in  payment  of  the  amount  of  such 
remittances,  are  not  responsible  in 
respect  of  a  misapplication  by  the 
executors,  they  not  being  privy  to 
any  intention  of  such  misapplica- 
tion. [Keane  and  others  v.  Ro- 
barti  and  others]   •    -    -    -    332 

GUARDIAN. 
See  tit.  Infakt,  3. 

HERITABLE  BONDS. 
See  tit.  Devises  and  Bequests,  8. 

IMPERTINENCE. 
See  tit.  Injunction,  1. 

INFANT. 
Set. tit.  Evidence,  i.-.-Maint£* 

VANCB. — PaACTICB,  5.  18. 

1.  Court  wiU  not  order  a  reference 


to  the  Master,  to  inquire,  whether 
it  would  be  for  the  benefit  of  in- 
fants, that  money  in  executors 
hands  should  be  laid  out  on  mort« 
gage;  the  course  of  the  court 
being,  to  order  it  to  be  laid  out  in 
the  three  per  cent,  consols.  [Nor* 
bury  v.  Norbury"]  -    -    -    -     191 

2.  Infant  trustee  refusing  to  convey 
afler  an  order  for  that  purpose, 
another  order  was  made  that  he 
should  convey  within  a  week  afler 
service;  and  the  court  sug^gested, 
that  if  he  did  not  obey  that  order, 
a  motion  should  be  made  for  his 
commitment,  unless  cause.  [In  re 
Beech] 128 

3.  An  infant  of  the  age  of  seventeen 
appoints  a  guardian  by  deed :  this 
does  not  preclude  an  application 
to  the  court  tu  appoint  a  guardian. 
[Curtis  V.  Rippori]      -    -    -    462 

4.  A  reference  was  made  to  the  Mas* 
ter,  on  a  legatees  bill,  to  compute 
how  much  stock  it  would  be  ne- 
cessary to  set  apart  to  answer  the 
legatees.  The  Master  made  his 
report,  but  before  any  order  was 
made  on  the  report,  one  of  the 
infant  legatees  attained  twenty-one 
and  petitioned  for  his  legacy.  Stock 
had  fallen  since  the  report ;  and  it 
was  held,  that  he  was  entitled  to 
so  much  stock  as  at  the  time  of 
the  petition  would  answer  the 
legacy.     [Rock  v.  Hardnum]     254 

A  bill,  filed  in  the  name  of  an 
infant,  may  be  dismissed  by  him 
when  he  comes  of  age;    but  he 
I     cannot  make  the  prockem  amjf  pay 
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the  costs,  unless  it  be  established 
that  the  bill  was  improperly  filed. 
[Anonymovs]     -    -     -     -     -    461 


INJUNCTION. 

See  tit.  Bankruptcy,  10. — Prac- 
tice, 17. 

2.  On  a  motion  to  dissolve  an  injunc- 
tion, (on  the  coming  in  of  the  an- 
swer,) a  reference  of  the  answer 
for  impertinence  was  shown  for 
cause  against  dissolving  the  same, 
and  the  party  was  put  upon  the 
terms  of  obtaining  the  report 
within  four  days.  The  report  was 
not  made  within  the  four  days,  and 
the  injunction  was  dissolved.  After- 
wards there  was  a  report,  that 
the  answer  was  impertinent,  and 
upon  that  report  a  motion  was 
made  to  revive  the  injunction, 
but  it  was  held,  that  such  a  motion 
could  not  be  sustained.  [Dansey 
V.  Browne]  ---.--     237 

9.  A  motion  nisi  being  made  at  the 
last  seal,  after  Trinity  Term,  to 
dissolve  an  injunction  which  had 
been  obtained  to  restrain  proceed- 
ings at  law,  'a  day  was  appointed 
during  the  petitions  to  show  cause. 
[Fielding  v.  Capes]      -     -     -     393 

3.  A  motion  was  made  for  an  injunc- 
tion to  stay  proceedings  at  law,  on 
merits  confessed  by  the  answer. 
The  answer  admitted  the  written 
agreement  charged  in  the  bill,  but 
alleged  the  true  intention  of  the 
parties  was  otherwise.    Held,  that 


on  such  an  application  the  answer 
was  evidence  for  the  defeodant, 
as  to  all  facts  to  which  other  tes- 
timony could  be  received;  that 
other  evidence  could  not  be  re- 
ceived to  contradict  the  parol 
agreement,  and  therefore  the  an- 
swer could  have  no  weight  for  that 
purpose.     [^Bott  v.  Birch]    -    «55 

INQUISITION. 
,     See  tit.  TuAVKBSK. 


ISSUE. 
See  tit  New  Trial. 

1.  On  a  motion  for  a  receiver,  an 
issue  was  directed;  and  that  the 
plaintiff  and  a  defendant  should  be 
examined  upon  the  trial  of  the 
issue.  The  defendants  afterwards 
refused  to  proceed  on  the  issue ; 
and  it  was  held,  that  they  could 
not  be  compelled  to  proceed. 
[Gardiner    v.    Rorve  and    others] 

236 

2.'  If  an  issue  be  directed,  but  is  not 

tried,  nor  any  notice  of  trial  given, 

it  will   be  directed  to  be  tried  at 

the  next  assizes,  or  taken  pro  con- 

fesso.    [Anonymous]     -     -     -  455 

JUDGMENT  CREDITOR. 

On   the  27th   and  28th    November 

1809,  W.  conveyed  a  reversion  in 
fee  to  A.      On  the  1st  January 

1810,  E.  on  the  part  of  the  Duke 
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of  N.  entered  into  a  written  agree- 
ment with  W»  for  the  purchase  of 
the  reversion.  On  the  15th  August 
1810,  A.  the  mortgagee,  who  was 
paid  off  by  E.,  joined  with  W.  in 
conveying  the  estate  to  £.  and  a 
part  of  the  purchase-money,  then 
unpaid,  was  secured  to  W.  by  a 
mortgage  term,  created  by  that 
deed.  W.  was  indebted  to  F.  on 
a    bond,    dated    16th    November 

1809,  and  a  warrant  of  attorney 
of  the  same  date  was  given  by  W., 
upon  which,  judgment  was  entered 
up  and  docketted  on  the  15th 
February  1810,  and  an  inquisition 
had  thereon  on  the  20th  February 

1810.  On  the  15th  April  1810, 
notice  was  given  by  F.  of  his 
judgment,  the  money  secured  to 
W.  by  the  mortgage  term  being 
then  unpaid.  Held,  that  F.  had 
no  lien  upon  the  term  in  the  hands 
of  the  debtor,  and  consequently 
no  lien  upon  the  term  in  the  hands 
of  his  assignee.  [Forth  v.  Duke  of 
Norfolk] 506 

LAND-CHEAP. 

Bill  held  to  lie  in  respect  of  land- 
cheap,  claimed  by  custom  in  the 
Borough  of  Maiden,  in  Essex. 
[Mayor,  Sfc.  of  Maiden  v.  Coates] 

447 
LEGACY. 
See  Devises  and  Bequests,  3. 

1.  Bequest,  to  M.  S.  of  s,ooo/.  stock 
Vol-  IV. 


of  my  four  per  cent, ''  and  in  case 
of  her  death,  the  said  9,000  /.  stock 
shall  then  be  equally  divided  be- 
tween her  children."  Held,  that 
M.  S.  being  living  at  the  death  of 
the  testator,  took  absolutely;  and 
that  the  words,  '*  in  case  of  her 
death,"  referred  to  her  death  be- 
fore the  testator.  [Slade  v.  Milner 
and  others]       -----     144 

2.  The  testator  directs  his  executors 
and  trustees,  after  payment  of  his 
debts  and  funeral  expenses,  ''  in 
the  next  place"  to  pay  three  pe- 
cuniary legacies ;  ^'  and  afterwards 
to  raise  and  set  apart  *'  three  other 
legacies.  There  is  no  priority  be- 
tween the  two  sets  of  legatees,  but 
in  case  of  a  deficiency  of  assets, 
each  must  abate  equally,  [Beeston 
V.  Booth  and  others]        •    -     161 

3.  Upon  exceptions,  an  unconditional 
legacy,  given  by  a  third  testamen- 
tary paper,  was  held  to  be  a  sub- 
stitution of  a  conditional  legacy  to 
the  same  amount  given  by  the 
first  testamentary  paper.  [Attorney 
General  v.  Harley  and    another] 

863 

4.  Legacies  to  C.  "  and  to  the  heir 
of  his  body,"— to  M,  "  to  be  se- 
cured to  her  and  the  heirs  of  her 
body/'— to  F.  "and  to  her  is- 
sue,"— are  absolute  legacies;  but 
on  a  legacy  to  S.  *'  and  to  her 
heirs,  (say  children),"  it  was  held, 
that  S.  was  only  entitled  for  hfe. 
[Crawford  and  others  v.  Trotter 
and  others]       -•...•    361 

5*  Legacy  to  a  mairied  woman  "  for 

Mu 
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her  sole  and  separate  use  and  be- 
nefit, &c.  ;**  and  afterwards,  a  be- 
quest of  the  residue  *'  for  her  own 
use  and  benetit :"  the  residue  held 
not  to  be  separate  estate.    [IVillis 

V.  Sayers^ 4^9 

6.  A  gift  ^by  testator  in  his  life-time 
to  legatees,  after  a  will  giving  them 
legacies,  held  to  be  part  satisfac- 
tion of  the  legacies,  upon  evidence 
of  the  intention  of  the  testator  to 
that  effect.  [Thelbuson  and  others 
V.  Woodford  and  others]      -     420 

7.  Testatrix,  by  a  codicil  to  her  will, 
bequeathed  to  W.  H.  and  M.  H. 
an  arrear  of  interest,  due  on  a 
mortgage,  amounting  to  600/!.  as 
she  oompated  the  same.  After  the 
making  of  the  codicil  she  lived  ele- 
ven years,  and  received  interest 
from  the  mortgagor  to  the  amount 
of  648/.  On  a  reference  to  the 
Master,  he  found  tliat  646/.  8  «.  3(/. 
was  due  to  the  testatrix  for  inte- 
rest when  she  made  her  codicil ; 
and  that  a  sum  to  that  amount  was 
due  to  her  for  interest  when  she 
died;  and,  upon  the  afBdavit  of 
F.  he  found  that  the  interest,  re- 
ceived by  the  te5;tatrix  after  the 
making  of  her  codicil,  was  so  re- 
ceived in  respect  of  interest  as  it 
accrued  due  after  the  making  of 
the  codicil,  leaving  outstanding 
the  arrear  of  interest  due  when 
she  made  the  codicil.  Held,  that 
the  legacy  was  not  reduced  by  the 
receipt  of  interest  subsequent  to 
the  making  of  the  codicil.  [Grates 
v.  Hughes] 381 


LIEN. 

See  tit.  Judgment  Creditok. 

LIEN  FOR  COSTS. 
See  tit.  Costs,  8. 

LOSS. 

A  person  gratuitously  acting  in  the 
collection  of  debts,  under  a  trust 
deed,  mixed  the  money  he  re- 
ceived with  his  own,  by  placing  it 
in  his  bankers  bands  in  his  own 
name,  and  upon  his  own  general 
account.  The  bankers  were  in 
the  habit  of  paying  him  an  inte- 
rest of  3  per  cent,  opon  money  in 
their  hands.  He  informed  the 
trustees  that  the  money  was  in 
bank,  but  did  not  state  with  whom, 
nor  that  it  was  mixed  with  his 
own  monies,  nor  that  an  interest 
was  to  be  paid  upon  it.  The 
bankers  having  failed,  he  is  an- 
swerable for  the  loss  upon  the 
trust  money.    [Massey  v.  Banner] 

413 

MAINTENANCE. 

Wherever  children  bom,  and  to  be 
born,  have  a  common  interest  in  a 
fund,  the  fund,  if  necessary,  may 
be  applied  for  the  maintenance  of 
the  children.  If  the  father  is  not 
of  ability,  the  court  will  allow 
maintenance  for  the  children,  al- 
though the  mother  has  a  compe- 
tent separate  estate.  [Haley  and 
others    v.    Bannister  and    others] 
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MISTAKE  IN  ANSWER. 
See  tit.  Answer. — Exceptions,  2. 

MODUS. 
See  tit.  New  Trial. 

MONEY,  PAYMENT  OF,  OUT 
OF  COURT. 

See  tit.  Practice^  2. 

MORTGAGOR  AND  MORT- 
GAGEF. 

See  lit.  Fraud,  1. — Partif.s  to 

Bill. 

1.  A  parol  agreement  to  deposit  a 
lease,  when  granted  as  a  security 
for  a  sum  advanced,  does  not 
constitute  an  equitable  mortgage. 
[Ex  parte  Camber  and  another  in 
re  Beavan]       -----     249 

2.  An  estate,  which  a  testator  holds 
as  mortgagee,  will  not  pass  under 
a  general  devise  of  all  lands  to 
uses  in  strict  settlement,  although 
the  testator  at  the  making  of  his 
will  had  obtained  a  decree  for  an 
account  in  a  bill  of  foreclosure ; 
for  the  estate  does  not  lose  the 
quality  of  a  mortgage  until  the 
final  order  of  foreclosure.  A  de- 
vise of  all  lands,  which  the  testator 
may  hold  in  mortgage  at  his  death, 
will  not  pass  an  estate  which  was 
held  on  mortgage  by  the  testator 
at  the  making  of  his  will,  but  as 
to  which  he  had  obtained  a  final 
order  of  foreclosure  before  his 
death.      [Thon^on  v.  Grant]  438 
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3.  Mortgagor  agrees  to  give  a  second 
mortgage  for  what  is  due  for  prin* 
cipal  and  compound  interest  on 
the  first  mortgage.  Quety^  if 
second  mortgage  void,  as  being 
usurious.    [Sackett  v.  Bassett]    58 

4.  On  a  bill,  against  a  mortgagee  in 
possession  to  redeem,  if  the  in- 
terest has  never  been  in  arrear,  and 
the  annual  rents  exceeded  the 
amount  of  the  annual  mterest,  the 
Master  will  be  directed  to  make 
rests  ;  but  the  court  sometimes  re- 
laxes the  rule,  when  the  interest  is 
in  arrear,  when  the  mortgagee  takes 
possession.       \Shepkard   v.  JE//fo^] 

254 

NEW  TRIAL. 

On  an  issue,  directed  to  ascertain 
whether  a  modus  was  payable  in 
respect  of  a  certain  part  of  a  farm, 
a  verdict  was   found  for  the  de- 

\  fendant  in  equity.  A  new  trial 
being  moved  for,  the  following 
points  were  determined:  ist^That 
the  issue  was  irregular,  it  being 
double  in  its  nature,  applying  first 
to  the  farm,  which  the  modus  was 
intended  to  cover;  next,  to  the 
payment  contended  for  as  a  modus. 
2dly,  That  the  vejection  of  evi- 
dence of  a  lease  in  1704  waa  im- 
material, as  it  only  carried  back 
some  few  years  farther  the  (act  of 
payments,  which  had  been  esta* 
Wished  for  a  period  oufficiently 
long  by  other  evidence.  And  «ewi- 
hUy  that  reputation  in  this  case  was 
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oot  evidence,  and  therefore  the 
lease  was  not,  it  being  in  effect 
the  declaration  of  the  lessor  of  his 
own  right.  3dly,  Though  the 
judge  directed  the  jury  to  find 
specially,  that  Fatting  Park  was  an 
addition  to  the  farm  from  the  old 
common,  (if  they  were  of  that 
opinion/;  and  they,  by  the  general 
verdict,  found  it  was  an  ancient 
part  of  the  farm,  there  was  no 
reason  to  be  dissatisfied  with  their 
conclusion,  there  being  only  one 
witness  against  that  conclusion, 
whose  evidence  was  obscure,  and 
opposed  by  other  evidence ;  and 
it  was  to  be  presumed,  in  the  ab- 
sence of -opposing  testimony,  that 
the  inclosure  had  been  lawfully 
made,  and  so  as  to  give  the  land 
by  way  of  substitution  for  the  right 
of  common :  and  though  the  ver- 
dict might  be  wrong  in  form,  yet 
it  was  right  in  substance,  and  the 
court  would  not  send  it  back  for 
a  matter  of  form.  4th1y,  That  the 
validity  of  a  farm  modus  is  not  to 
be  tried  by  a  comparison  of  value 
with  the  whole  tithe  at  any  remote 
period;  and  that  ancient  doca- 
ments  cannot  prevail  against  all 
proof  of  usage,  unless  they  were 
consistent  with  each  other,  and 
excluded  not  the  probability,  but 
the  possibility  of  the  modus. 
5thly,  That  reputation  is  admis- 
sible in  cases  of  private  right, 
where  a  class  or  district  of  persons 
was  concerned ;  and  is  evidence  as 
to  a  parochial  modus,  but  not  as 
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to  a  farm  modus;  or  to  support  a 
prescriptive  right,  except  as  to  a 
right  of  way.  6thly,  Proof  of  a  fixed 
payment  for  a  fiBirm  during  a  long 
period,  even  without  mention  of  a 
modus,  is  evidence  of  a  modus. 
7thly,  Costs  are  given  when  a  find- 
ing at  law  is  confirmed.  [JVkUe  v. 
Lii/e  and  others]   -    -     -     -     214 

NEXT  FRIEND. 
See  tit.  Peacticb,  5 — Infant,  5. 

PARTIES  TO  BILL. 
See  tit.  Auctioneer. 
On  a  bill  to  foreclose  by  W.  it  ap- 
peared that  the  mortgage  was 
made  to  H.  who  was  a  trustee  for 
W.  by  whom  the  mortgage  money 
was  advanced.  Held,  that  H.  must 
be  a  party  to  the  suit.  [Wood  v. 
JViUiams] 186 

PARTNERS. 
One  partner  may  file  a  bill  against 
his  copartner  for  an  account,  al- 
though be  does  not  pray  by  his  bill 
a  dissolution  of  the  partnership. 
[Harrison  v.  ArmUage']   •    -     143 

PETITION. 
See  tit  Practice,  s. 

PLEA. 
See  PaACTiCB,  34. 

On  a  special  application,  the  court, 
where  circumstances  require  it, 
will  give  the  defendants  leave  to 
plead  double.  [Gibson  and  another 
V.  Whitehead  and  others]      -     941 
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PRACTICE. 

1.  The  only  answer  that  can  be  given, 
on  a  motion  to  dismiss,  is  an  under- 
taking to  speed  the  cause.  [Stead- 
man  V.  EUis]      -----  240 

t2.  There  must  be  a  petition  where  a 
gross  sum  is  sought  to  be  paid  out 
of  court ;  but  where  only  interest 
on  a  gross  sum  is  applied  for  out 
of  court,  a  motion  is  sufficient. 
IJfumymotis]      -----  228 

3.  Cause  will  not  be  adjourned  when 
near  a  hearing,  because  a  cross- 
bill has  been  filed,  which  has  not 
been  answered.  [Coates  and  an- 
other V.  Pearson]    -     -    -     -  262 

4.  On  replication,  after  notice  of 
motion  to  dismiss,  the  motion  is 
not  sustainable;  but  the  defendant 
is  entitled  to  costs.  Spurrier  ▼. 
Bennett] --39 

5.  The  next  friend  of  an  infant 
plaintiff  cannot  withdraw  himself 
from  that  situation,  without  a  re- 
ference to  the  Master.  [MeQing 
V.  MeUmg]   ------  261 

6.  On  the  motion  of  the  defendant, 
before  answer,  who  submitted  to 
pay  the  plaintiff's  full  demand,  a 
reference  was  made  to  the  master 
to  ascertain  what  was  due  to  the 
plaintiff  for  principal,  interest  and 
costs,  in  respect  of  the  legacy 
claimed  by  the  bill :  the  same  to  be 
paid  within  a  given  period ;  and  if 
not  paid,  the  plaintiff^s  costs  of 
the  application,  and  of  the  Mas- 
ter's report,  to  be  taxed  and  paid 
by  the  defendant ;  and  the  plaintiff 
to  be  at  liberty  to  proceed  in  the 
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cause.    [Bo^s  et  Ux.  v.  Ford  and 
another]        ------    40 

7.  On  a  decree  for  the  dismissal  of 
a  bill  with  costs,  the  same  was 
prefaced  with  a  direction  for  the 
payment  of  costs  of  some  motions 
in   the  cause.     [IFild  v.   Hobson] 

49 

8.  Motion,  by  some  of  several  plain- 
tiffs, to  have  bill  dismissed  against 
them  with  costs,  granted  on  terms. 
[Holkirk  y.  Holkirk]     -    -    .    50 

9.  A  cause  being  set  down,  and  a 
subpoena  to  hear  judgment  issued 
before  publication  had  passed,  the 
subpoena  was  ordered  to  be  quash- 
ed, and  the  cause  struck  out  of  the 
paper.     [EUis\.Kmg]     -    -  126 

10.  On  the  bankruptcy  of  the  plain- 
tiff the  defendant  may  move,  that 
the  plaintiff  shall  procure  bis  as* 
signees  to  file  a  supplemental  bill ; 
or  that  the  bill  shall  stand  dismissed 
without  costs.  [Wheeler  v.  Mainu\ 

171 

11.  Motion  that  defendants,  whose 
title  to  certain  trust  funds  was  in 
question  in  the  cause,  might  have 
advanced  to  them  a  sum  of  money 
to  answer  the  expense  of  executing 
a  commission  in  America,  refused, 
[Lister  v.  Crook  and  others]  -  172 

12.  Order  to  dismiss  a  bill,  not  served 
before  the  bill  is  amended,  is  a 
nullity,  and  it  is  not  necessary  to 
move  to  discharge  it.  [Tanner  v. 
Dean]      --.---.  ly^ 

13.  An  attachment  must  he  entered 
in  the  Regiatrar's  book  before  it  is 
issued.    [5miM  v.  Thompson'^  179 
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14.  The  Master  may  by  his  report 
state  the  reason  why  he  has  dis- 
allowed a  claim,  although  the  de- 
cree does  not  direct  bira  to  state 
any  special  matter.  [Champers 
turome  v.  Scott]  -----  209 

15.  A  plaintiff  moving,  as  of  course, 
to  amend  his  bill,  after  he  has  taken 
exceptions  to  the  answer,  waives  his 
exceptions;  he  must  move  spe- 
cially for  liberty  to  amend,  without 
prejudice  to  the  exceptions.  [De 
La  Torre  v.  Bemales]       -    -  396 

i6*  Relief  may  be  had,  under  a  ge- 
neral prayer  in  a  bill  for  relief,  with- 
out any  particular  prayer.     [^Wil^ 
kmson  v.  Beal\  -    -    •    -    -  408 
17.  Plaintiff  brings  an  action  against 
the  defendant,  and  files  a  bill  in 
the  Court  of  Chancery  for  a  com- 
mission    to     examine     witnesses 
abroad.      The    defendant    at    law 
files  a  bill  in  the  Exchequer  against 
the  plaintiff  at  law  for  a  discovery, 
and  obtains  an  injunction,  for  want 
of  an  answer,  to  stay  proceedings 
at  law.    The  plaintiff  at  law  after- 
wards moves  in   Chancery  for  a 
Commision  abroad  to  examine  wit- 
nesses.   Held,  that  the  application 
was  restrained  by  the  injunction  in 
the   Exchequer,  it  being  in  sub- 
stance a  proceeding  at  law.  [Novaes 
and  another  v.  Dorrien]    -     -  362 
i8.  Where  there  is  a  devise  of  real 
estate  to  an  infant,  subject  to  the  | 
payment  of  debts,  the  court  wiU 
not  direct  a  sale  on  the  hearing  of 
the  cause,  though  the  insufficiency 
of  the  personal  estate  is  admitted ; 
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nor  until  the  Master  has  made  a 
separate  report.    [Birck  v.  Ghttr] 

376 

19.  On  a  motion  for  leave  to  with- 
draw a  replication  and  rules  to  pro- 
duce witnesses,  and  to  amend, 
notice  must  be  given,  and  a  special 
case  made.  [Lord  Kilcoucey  v. 
Ley] .--212 

20.  When  a  demurrer  is  struck  out 
of  the  paper  for  want  of  appear- 
ance, it  cannot  be  set  down  again 
without  an  order  for  that  purpose 
on  motion.  [Tolsonx.  Lord  FUz' 
William']    -------  405 

21.  An  order  to  the  Registrar  of  the 
Ecclesiastical  Court  to  deliver  a 
will  to  the  Solicitor  or  agent  of 
the  plaintiff,  that  it  may  be  pro- 
duced on  the  hearing  of  the  cause, 
must  be  directed  to  the  Registrar 
of  the  court ;  and  the  security  for 
the  return  of  the  will  must  be  ap- 
proved by  the  Master.  IQttoUy 
v.  Qualey]     ------  213 

22.  All  applications  to  rectify  a  de- 
cree must  be  by  petition.  [Grey  v. 
Dickenson]    ------  464 

23.  Biddings  will  not  be  opened,  un- 
less an  advance  is  ofiered  of,  at 
least,  40/.  [Farloww  Waldon]  400 

•4.  A  defendant,  though  he  has  be- 
come bankrupt,  may  move  to  dis- 
miss.    [Rhode  V.  Spear]    -    -    51 

25.  If  one,  who  has  moved  to  open 
biddings,  does  not  draw  up  his 
order  and  pay  the  deposit,  ano- 
ther person  may  move  to  open  the 
biddingSi  upon  notice  to  the  party 
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who  moved  before  to  open  the  I 
biddings.  [^Gibbons  v.  Howell]  52 
26*  A  commission  abroad  to  examine 
witnesses  cannot  be  obtained,  un- 
less the  defendant  is  in  contempt, 
or  has  answered.    [King  v.  Allat\ 

247 

27.  Cause    will    not    be    adjourned, 

when  near  a  hearing,  because  a 
cross-bill  has  been  filed  which  has 
not  been  answered.  [Coates  v. 
Pears<m\ 2^2 

28.  After  a  motion  to  dismiss,  and 
an  undertaking  to  speed,  the  plain- 
tiff cannot  move,  as  of  course,  to 
amend,  but  there  must  be  a  spe- 
cial application.     Myers  v.       ■  ] 

268 

29.  Cause  called  on  for  the  pur- 
pose of  proving  a  will,  the  proper 
officer  having  come  up  from  York 
with  the  original  for  that  purpose. 
[Anonymous]      -     -    -    -     -  271 

30.  Depositions  suppressed  after 
publication,  because  the  clerk  of 
the  defendant's  solicitor  acted  as 
clerk  to  the  commissioners.  [Cooke 
V.  fVUson] 380 

31.  If  a  creditor  files  a  bill  on  behalf 
of  himself  and  other  creditors,  and 
a  decree  is  obtained,  and  the  plain- 
tiff dies,  another  creditor  may  ob- , 
tain  an  order  to  file  a  supplemental 
bill,  if  the  representatives  of  the 
deceased  plaintiff  do  not  revive 
within  a  limited  time.  [Dixon  v. 
Wyatt] 392 

32.  Affidavit  of  the  personal  service 
of  a  petition,  must  be  filed  before  it 
can  be  read.  [Ex  parte  North]  395 


33.  An  order  was  made  for  the  pay- 
ment of  money,  and  the  defendant 
had  been  called  upon  seven  times 
but  could  not  be  found,  so  as  to 
be  personally  served  with  the 
order.  On  motion,  supported  by 
affidavit,  an  order  was  made  for 
payment  of  the  money  within  four 
days,  and  that  service  on  the  de- 
fendant's clerk  in  court  should  be 
deemed  good  service.  [Anony* 
mous]      -------    462 

34.  Where  a  plea  is  taken  by  com- 
mission it  does  not  require  the 
signature  of  counsel.  [Simes  v. 
Smith] 366 

PRINCIPAL  AND  AGENT. 
See  tit.  Account. 

PRODUCTION  OF  DEEDS. 

A  defendant  admitted,  by  her  answer 
she  had  a  deed  in  her  power ;  but 
as  she  did  not  admit  she  then  had 
the  deed,  a  motion  to  produce  the 
same  was  refused.  [Ueeman  v. 
Midiand]     ---••.    891 

RECEIPTS. 
See  tit  Vbkdor  and  Vekdee. 

REFERENCE. 

See  tit.  Charitt. 

The  defendant  agreed  to  take  a  lease 
from  the  plaintiff,  and  was  let  into 
possession.  The  plaintiff  filed  a 
bill  for  a  specific  performance  of 
the  agreement,  and  brought  an 
action  for  use  and  occupation.    It 
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was  referred  to  the  Master,  to  see 
if  the  defendant  was  proceeding  at 
law  and  in  equity  for  the  same 
matter.  He  reported  in  the  af- 
firmative ;  and  an  exception  to  his 
report  was  overruled.  [Carrick  v. 
Young] 437 

REPUCATION. 
See  tit  PracticEi  4.  19. 

REPORT. 

See   tiU    Exceptions,    1.— Prac- 
tice, 14. 

RESTS. 

See  tit  MoRTOAOOR  akd   Mort- 
gager, 5. 

RESULTING  TRUST. 
See  tit  Devises  and  Bequests,  13. 

REVOCATION  OF  WILL. 

If  the  owner  of  an  unqualified  equit- 
able fee  devises  it,  and  afterwards 
the  unqualified  legal  fee  is  convey- 
ed to  him,  the  will  is  not  thereby 
revoked,  because  such  conveyance 
was  incident  to  the  equitable  fee 
devised;  but  if,  after  the  will,  he 
takes  a  qualified  conveyance  of  the 
legal  fee,  for  the  purpose  of  pre- 
venting dower,  it  is  a  revocation 
of  the  will,  it  bebg  a  change  in  the 
quality  of  the  estate,  and  not  inci- 
dent to  the  equitable  fee  [Ward  and 
another  v.  Moore  and  another]  368 
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SATISFACTION    OF   COVE- 

NANT. 

Covenant  by  husband,  on  marriage, 
to  pay  to  the  wife  i,ooof.  six 
months  after  his  decease.  By  his 
will  he  ^ves  her  1,000/.  -payable 
three  months  after  bis  decease; 
and  after  certain  specfic  legacies, 
directs  the  residue  of  his  real  and 
personal  estate  to  be  sold,  and 
thereout  paid  all  his  debts  and  le. 
gacies ;  and  to  pay  the  interest  on 
the  residue  to  his  wife  for  life,  or 
until  her  second  marriage,  with  a 
bequest  over  on  her  death  or  mar- 
riage. The  legacy  held  to  be  a 
satisfaction  of  the  covenant  [Wa- 
then  V.  Smith]    -----  325 

SATISFACTION  OF  LEGACY. 
See  tit  Leo  ACT,  6. 

SCANDAL- 

A  stranger  to  the  record  canoot 
move  to  refer  a  bill  for  scandal. 
[Anonymous]     -----    252 

SCHEDULES  TO  ANSWER. 
See  tit  Answer. 

SECURITY  FOR  COSTS. 
See  tit.  Costs,  3. 

SEPARATE  ESTATE. 
See  tit  Legacy,  5. 

SEQUESTRATION. 
Motion  for  payment  of  a  sum  due  in 
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respect  of  a  composition  for  tithes, 
out  of  a  fund  in  court,  the  produce 
of  growing  crops  on  a  farm,  paid 
in  hy  sequestrators,  refused,  with 
costs.  [Dickenson  and  others  v. 
Snuth}    -------177 

SUBPOENA  TO  HEAR  JUDG- 
MENT. 

See  tit.  Practice,  9. 

SUBSTITUTED  LEGACY. 
See  tit  Legacies,  3. 

SUPERSEDEAS  OF  COMMIS- 
SION. 

See  tit  Bankruptcy,  5. 

SUPPLEMENTAL  BILL. 
See  tit  Practice,  10. 

SUPPLEMENTAL  SCHEDULE. 
See  tit  Answer. 

SUPPRESSION  OF  DEPOSI- 
TIONS. 

See  tit.  PracticEi  30. 

SURRENDER. 
See  tit.  Bankruptcy,  8. 

SURVIVORSHIP. 

Words  of  survivorship  are  to  be  re- 
ferred to  the  period  of  division  and 
enjoyment,  unless  there  be  a  spe- 
cial intent  to  the  contrary.  [Cripps 
V.  Wolcott  and  others]  -  -  11 
Vol.  IV. 


TITHES. 


See  tit.  Composition  Real. — De- 
murrer, 3. — New  Trial — Se- 
questration. 

TOLL. 

This  court  has  jurisdiction  to  decree 
an  account  of  toll  due  by  custom, 
in  respect  of  a  mill,  although  the 
custom  was  established  in  a  former 
suit.  It  appearing,  however,  in  this 
case,  that  ancient  mills  were  de- 
stroyed, and  another  mill  of  a  dif- 
ferent kind  erected,  and  that  other 
legal  objections  were  taken ;  the* 
court  retained  the  bill,^  with  liberty 
to  the  plaintiffs  to  bring  such  action 
or  actions  at  law  as  they  should  be 
advised.  [Duke  of  Norfolk  v. 
Myers  and  others]     -     -     -     -  83 

TRADERS. 

The  act  of  the  47  Geo.  III.  sess.  3, 
ch.  74,  applies  only  to  persons  who 
were  traders  at  the  time  of  their 
decease,  and  not  to  persons  who 
have  left  off  trade  before  they  died. 
[Hitchon  and  another  v.  Bennett 
and  others]    ------180 

TRAVERSE. 

The  right  of  the  subject  to  traverse 
an  inquisition,  extends  to  every 
case  in  which  property  is  found 
in  the  crown ;  and  is  not  confined 
to  cases  where  the  crown  claims 
property  by  reason  of  the  incidents 
of  tenure.  But  when  the  application 
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for  permission  to  traverse  is  made 
to  this  court,  it  will  not  be  autho- 
rized, unless  the  petitioner  makes 
out  a  primd  facie  title  against  the 
crown.  [Ex  parte  Lord  Gwydir 
and  another.]     -     -     -     -    -  281 

TRUSTEES. 

1.  On  demurrer,  held,  that  a  power 
given  to  trustees  to  sell  lands,  and 
divide  the  profits  amongst  cestuis 
que  trust,  who  were  infants,  enables 
the  trustees  alone  to  give  effectual 
receipts  to  a  purchaser.  [Soiv- 
MTsby  V.  Lac}f  and  others]     -     149 

9.  On  a  Billy  filed  for  the  substitution 
of  new  trustees,  a  decree  was  made 
accordingly^  and  for  a  conveyance 
to  them ;  the  court  refused  to  ad- 
mit a  clause  in  the  conveyance,  to 
enable  the  new  trustees  to  appoint 
(if  necessary)  others  in  their  stead, 
there  being  no  provision  in  the 
trust  deed  for  that  purpose.  [Bay- 
ley  V.  Manstll']    -     .     -     -     -  226 

VENDOR  AND  VENDEE. 

See  tit  Auctioneer,  5. — Devises 
AND  Bequests.— Costs,  2.— 
Judgment  Creditou. 

1 .  Certain  timber  trees  were  ordered 
to  be  sold  before  the  Master,  the 
purchase -money  to  be  secured  by 
recognizances,  and  payable  by  cer- 
tain instalments  at  given  periods. 
The  purchasers  being  desirous  of 
paying  the  purchase-money  imme- 
diately,  on   being   allowed   a  dis- 


count, an  order  was  made  frr  that 
purpose,  the  defendanta  oaiacat- 
ing.    [SUweUv.8itwdl\      -    183 

2.  On  an  exception  to  die  Master's 
report,  that  a  good  title  coald  not 
be  made,  die  question  was.  Whe- 
ther on  a  sale  of  one  of  two  houses, 
with  an  apportioned  rent  of  40/. 
but  no  apportionment  had  taken 
place,  the  purchaser  would,  by  the 
conveyance  of  the  vendor  withoot 
the  concurrence  of  the  Itnee, 
acquire  the  same  ri^ts  and  re- 
medies against  the  leasee,  in  re- 
spect of  the  apportioned  rent  of 
40  L  dierein  to  be  reserved  to  him, 
as  he  would  acquire,  in  case  do 
rent  were  mentioned  is  socii  con- 
veyance from  the  vendor ;  and  the 
annual  rent  of  40/.  were  kgallj 
apportioned  by  a  jury  for  that  part 
of  the  reversion  comprised  in  lot  s. 
Upon  this  question  a  case  was 
sent  to  law.     [BUms  v.  Col&ns]  229 

3.  Assignees  putting  up  to  sale,  as 
the  particulars  of  sale  stated, 
"  the  bankrupt's  interest  to  an 
estate,  as  he  lately  held  the  same ; 
an  abstract  of  which  may  be  seen 
at  the  office  of  Messrs.  T.  &  Co." 
Held,  that  vendee  could  not  insist 
upon  any  other  title  than  such 
as  the  bankrupt  had.  [Frcme  and 
others  v.  fVrigkt]  -    -    .     -    364 

4.  If  a  purchaser  makes  frivolous  ob- 
jections to  a  title,  he  pays  the 
costs ;  but  not  if  he  makes  a  fair 
objection,  or  insists  on  inquiry  as 
to  a  material  fact,  respecting  which 
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there  ir  a  fair  doubt.    [Thorpe  v. 
Freer] 4^5 

5.  Assignee,  desirous  of  becomiog  a 
purchaser  of  the  estate  of  the 
bankrupt,  must  first  obtain  the 
consent  of  the  creditors,  and  then 
petition,  and  serve  the  other  as- 
signees with  the  petition,  and  also 
the  bankrupt.  [Ex  parte  Bage 
and  others,  in  re  Wickstead]      459 

6.  If  a  purchaser  is,  under  the  pur- 
chase agreement,  let  into  posses- 
sion, and  has  exercised  acts  of 
ownership,  but  objects  to  the  title, 
he  must  deliver  up  possession,  or 
pay  in  his  purchase-money.  [Wick' 
hamv.Eoered]  -----    63 

7.  On-  demurrer,  held,  th^t  a  power 
given  to  trustees  to  sell  lands  and 
divide  the  profits  amongst  the 
cesiuis  que  trust,  who  were  infants, 
enables  the  trustees  alone  to  give 
effectual  receipts  to  a  purchaser. 
[Sovxirsby  v.  Lacy]     -    -    -     14a 

8.  A  person  purchased  under  a  de- 
cree two-sevenths  of  an  estate  in 
one  lot,  and  no  title  could  be 
made  to  one  one-seventh ;  the  pur- 
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chaser  held  to  be  at  liberty  to  be 
discharged  from  the  whole  of  his 
purchase.      [Roffey  v.  Shallcrois] 

2*27 
9.  Where  a  copyhold  is  sold  under 
a  commission  of  bankruptcy,  a 
good  title  is  made  by  a  bargain 
and  sale  from  the  commissioners 
to  the  purchaser,  [Ex  parte  Hoi- 
land,  in  re  Harvey]     ...    483 

USURY. 

Mortgagor  agrees  to  give  a  second 
mortgage  for  what  is  due  for  prin- 
cipal, and  also  compound  interest, 
on  the  first  mortgage.  Query^ 
if  the  second  mortgage  is  void,  as 
being  usurious.  [Sackett  v.  Bauett 
and  others] -    58 

WILL. 

See  tit.  Devises.  —  Leo acibs.  — 
Practice,  18. 31.— -Revocatiov. 
— Satisfaction  or  Covenaitt. 

WITNESS. 
See  tit.  DemurreRi  1.  3. 


END  or  THE  FOURTH  VOLUME. 


Luke  Hansard  &  Sons,  near  lincoln's-Iun  Fields. 
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